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PREFACE TO THE THIRTEENTH EDITION 


This edition has imdergone a thorough and careful revision. 
The text of the Code embodies all amendments, and the case law has 
been brought down to date. 

Tile Commentary under each section is divided into two parts - 
Comment and Cases. In the Comment, the object, principle, and 
meaning of the provisions of the Act are carefully explained and 
elucidated in the light of leading Indian and English decisions 

Under the heading Cases, the facts of important decisions 
have been given to illustrate the meaning of the provisions. 

It may he observed that a critical study of this book will enable 
a student to acquire a sound knowledge of the lo'v of evidence. Mere 
cramming of aualytieal summaries or catechisms will never help him 
in solving concrete problems A complete mastery of the principles of 
the law of evidence is a sine quo non to one who .seriously aspires to 
rise in the profession. 

The Summary of the provisions of the Act will give to the 
beginner a bird’s-eye view of the whole Act. To one who has mastered 
the subject it will he useful for revision when examination is at hand. 

The Appendix contains questions set at various law examina¬ 
tions. They will enable the student to rivet his attention on portions 
demanding special care. 


August, I!)58. 


D K. T. 
Jf. R. 
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ADDENDA 


PAKISTAN 

Adaptations 

The Pakistan Apaptation op Central Acts and Ordinances 
Order, 1949, 

Section 1.—Omit “Indian.” 

Section 26.—In the Explanation, omit “in the Presidency of 
Fort St. George or else^vhere.” 

Section 36.—For “any Government in Biutish India” substi¬ 
tute “the Central Government or any Provincial Government”. 

Section 57.—In clause (1) for “Indian” substitute “Pakistan”; 
in clause (4) for “the legislatures” substitute “the Central Legisla¬ 
ture and any Legislature”; in clause (6) for “of British India” 
substitute “in the Provinces”; in danse (7) for “in any part of 
• British India” substitute “in a Province”. 

Section 74.—In sub-section (1) for “whether of British India 
or of any other” substitute “of any”. 

Section 78.— In clause (5) for “British India”'substitute “a 
Province”. 

Section 79.— For the words “m British India'’ to “Crown 
Bepresentative ” substitute *‘of the Central Government or a Provin¬ 
cial Governinent, or by any officer in an Acceding State or non- 
Aeeeding State who is duly authorised thereto bj’ the Central Govern¬ 
ment” 

Section 83.—For “any Government in British India” substi¬ 
tute “the Central Government or any Provincial Goveniment 
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X\1 

BURMA 

Adaptations 

The Government of Burma (Adaptation op Laws) Order, 1937. 

In the Short Title omit “Indian” and “1872.” 

Section 1.— Omit “extends to the whole of British India, and. 

Sections 23, 126, 128 and 150.—-For “barrister, pleader, at 
tjrney or vakil,” and “barrister, attorney or vakil” substitute le?a 
practitioner.” 

Section 57.—In clause (12) and in section 127_for “advocates, 
attorneys, proctors, vakils, pleaders’* and “barristers, pleaders, 
attorneys and vakils” substitute “legal practitioners”. 

Section 26.—Omit “in the Presidency of Fort St. George or in 
Burma or elsewhere.” 

Section 37.—For “Act of the Governor-General of todia in 
Council, or of any other legislative authority in British India cons i- 
tuted for the time being under the Indian Council Act, 

Indian Councils Acts, 1861 and 1892, or the Indian Councils Acts, 
1881 to 1900” substitute “enactment in force at any time in 
Burma or British India”; for “Gazette of India, or in the Gw®”® 
of any Local Government” substitute “Gazette.” 

Section 57,—In clause (1) for “British India” substitute 
“British Burma or British India”; 

For clause (4) substitute:— 

“ (4) the course of proceeding of Parliament and of the Burffi* 
Legislature”; 

In clause (C) “British India, and of all Courts out of British 
India estabUsbed by the authority of the Governor-General or suy 
Local Government in Council” substitute “British Burma” and 
“Act or Kcgiilation having the force of law in British India” substi¬ 
tute “enactment in force in British Burma”; 

In claiLsc (7) for “British India” substitute “British Burm^. 
and for “Gazette of India or in the ofBcial Gazette of any 
Government” substitute “GazeUe.*' 

Section 65.—In clause (f) for “British India” siibstituU 
“British Burma.” 

Section 66.—For “nttomeyt* substitute “advocate.” 

Section 74.—For “British India” substitute “British Burma 
Section 78.— For “Executive Government of British India 
any of U.s departments, or of any Local Government or anv dep^f' 
ment of any lioca! Government” snbf-titute “Government,’’ and f®^ 
“any such Government” substitute “the Governor”- 
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x\n 


For “public Act of the Governor-General of India in Goiincil" 
substitute ••cnnctinonl in force in British Bunrm”; 

For “British India” substitute “British Burma.” 

Section 79. —For “British India” substitute “British Burma” 
^ind for “Native State in alliance with her Majesty’' substitute “other 
part of Burma.” 

Section 81.—For “Gazette of India, or the Government 
Gazette of any Local Government, or” sul»titutc “Gazette of Burma 
•or the Government Gazette.” 

Sections 85 and 86.—Omit “or the Government of India.” 

Section 86.—Omit the words from “An ofiicer”to “territory 
•or place.” 

Section 91.— For e.vception 2 substitute:— 

*‘Excci)l\on 2 .—Wills may be proved by any probate thereof 
iiavin" cfTect in British Bunna.” 

Omit section 113. 

The BuKJtA Laws Adaitation* Act (Burma xxvii of 19-10). 

In section 1, omit “This Act may be called the Evidence Act,” 
and for “It” substitute “This Act” 

Omit section 2. 

In section C, Illustration (6) and in the illustration to section 10, 
for “Queen” substitute “Crown.” 

In section 11, Illustration (a), for “Calcutta” substitute 
“Rangoon” and for “Lahore” substitute “Maymyo.” 

In section 25 at the end insert—“Provided that this section shall 
not nppl}', in Upper Burma, to confessions made to a police officer 
who is also a magistrate.” 

In section 32, Illustration (c), for .“Culcuttn” substitute 
^‘Rangoon.” 

In Section 37 for “Queen” substitute “Crown.” 

In section -17 Illustration, for “Calcutta” substitute “Rangoon.” 

In section 57, clause (3), for “Her” substitute “His.” 

In section 68 proviso, omit “in accordance with the provisions 
of the Indian Registration Act, 1908.” 

In section 78(3) for “Her” substitute “His,” and for “Queen’s” 
substitute “King’s ” 

In section 81 for “Queen’s” substitute “King’s.” 

In sections 85 and 86 for “Her” substitute “His.” 

In section 92, Illustration (o), for “Calcutta” substitute 
“Rangoon.” In Illustration (c), for “Rampore” substitute 
^‘Kalaw.” 

In section 94, Illustration, for “Rainpnr” substitute “Tavoy” 
and for “bighas” substitute *‘aeres.” 

In section 95, Illustration, for “Calcutta” substitute “Rangoon” 
and for “Howrah” substitute “Hisein ” 
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In section 96, Illustration (6), for “Ilaidarabad’’ substitute 
“Tantabin,” and for “whether Haidarabad in the Dekkhan or 
Ilaidarabad in Sind was meant” substitute “nhich Tantabin 
meant ” 

In section 126, Illustrations, for “an attorney” substitute “a 
le<ral practitioner. ’ ’ 

Omit the Schedule. 


Tin; Union of Burma (Adaptation op Laws) Order, 1948. 

In section 1, for “under the Army Act, or the Naval DiseipljDS 
Act or that Act as modified by the Indian Navy (Discipline) Act, 1934, 
or the Air Force Act” substitute “under any Act relating to tie 
Army, Navy or Air Force ” 

In section 37, for “Parliament” suhstitiite “Parliament of the 
United Kingdom of Great Britain and Ireland” and for “Crown 
suhsiiiute “British Crown ” 

In section 57, for “Parliament” substitute “Parliament of the 
United Kingdom of Great Britain and Ireland”; 

m clause (8), for “the British Crown” substitute “the President 
of the Union”; 

m clause (11), for “British Crown” substitute “The Union 
Burma ” 

In section 74, clause (nt), omit “or any other part of H'* 
Majesty’s dominions.” 

In section 78, clause (3), for “King’s Printer” substitute' “OfB- 
eial Printer”; 

in clause (6), for “diplomatic'agent” substitute “diploniati® 
agent or the diplomatic agent for the Union.” 

_ In section 81, for “Parliament” substitute “Parliament of th^ 
United Kingdom of Great Britain and Ireland” and for “Km?® 
Printer” substitute “official Printer.” 

In sections 85 and 86, for “Ilis Majesty” substitute “His Bri¬ 
tannic Majesty or the Union of Burma ” 


Amendments 
Burma Act xvn op 1940 
Schedule 
Part I 

In section 25 for the existing proviso the following proviso sh^d 
be SHoslttiiicd, namely:— 

“provided that this section shall not apply to confessions 
to a iicnaman or a rural policeman appointed under the Village Act 
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THE 


LAW OF EVIDENCE 


THE INDIAN EVIDENCE ACT 

(ACT I OF 1872) 


Iteceived the O.-G'a assent on March 15, 1872. 


Whereas it is expedient to consolidate, define and amend the 
law of Evidence; It is hereby enacted as follows:— 
• COMJIEXT^The object of the preamble of on Act is to indicate wliat, in 
seneral terms, was the object of the Legislature in passing the Act. The^ 
preamble here shows that the Indian Evidence Act is not merely a fragmentary 
«iactment, but a consolidatory one. 

The Act reduces the English law of evidence to the form of esepress pro- 
P®*hIons arranged In their natural order with some modifications rendered 
by the peculiar circumstances of India. It is, in the main, drawn on 
® lines of the English law of evidence. 

The word ‘evidence’ is derived from the Latin word cvidens evidera . whicli 
“to-show Morir iy; t o malcc cleaF _to the sight ; t o discover cle^ ly; to 
plftlld y certain ; to ascertain; to pro*^ " —————— 

Before the passing of the Indian Evi<^nce Act, the principles of English 
few of evidence were followed by the Courts in India in presidency-towns. In 
® Wofussil, Muhammadan law of evidence 'vas followed for some time by 
Courts, but subsequently various regulations, dealing with principles 
Were passed for the guidance of mofu&sil Courts. Act 11 of 1855 
codified the law of evidence. But it did not affect the practice in 
Pie in taofussil Courts. In 18C8 Mr. (afterwards Sir Henry Sumner) Maine 
a Draft Bill of the Law of Evidence, but it was abandoned as not 
prp ^ country. In 1871 Mr. (aflcr%vatds Sir James Fitz-James) Stcph»'n 
a new draft which was passed ns Act I of 1872. 

Ifty f ® object of the Evidence Act is to prevent laxity in the admissibi- 
*^’Idence, and to introduce a more correct and uniform rule of practice 
P^viously in vogue. The Act is not intended to do more Uim 
to ^ rules for the admissibility or otherwise of evidence on the issue as 
the Courts have to record findings, 

® main principles which underlie the law of evidence are— 

(21 must bo confined to the matter in issue; 

ol evidence must not be admitted; and 

Lj, evidence must be given in all cases. 
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THE 1-AW or EVIDENCE. 


[ClIAr. I. 


The Indian Evidence Act is not eachaustive of the 'rules of evidence.* 

Once a statute is passed, which purports to contain the whole law of 
evidence applicable in India, it is imperative. It is not open to any Judge to 
exercise a dispensing power, and admit evidence not admissible by the statute, 
because it appears to him that the irregular evidence would throw light upon 
the issue. Ihe prmciples of exclusion of evidence adopted by the Act must be 
applied strictly and cannot be relaxed at the discretion of the Court.* 

The Evidence Act has no application to enquiries by Tribimals and the 
law only requires that rules of natural justice should be observed in the 
conduct of enquiries and if they do so the decisions of Tribunals are not liable 
to be impeached.* 


1 BudolJ StaUmann, In rt, (1911) 
89 Cal. 164, King-Emperor t». Tun 
Hlaing, (1923) 1 Ran. 7S9, F.D.; Ro 
^nnavi jl/uli>tnyan,(19l5) 39 Mad.440. 
* Bris Chandra Nandy v. Jtakhala- 


nanda, (1040) 43 Bom. L. R. 794, 68 
A. 34, [1941} 1 Cal. 468; Emperor'll 
Parbhoo, [1041] All. 843, r.D. 

• t/nion of India v, JT, B. Venna, 
[1958] B.C.J. 142. 



PART I. 

Reluvakoy of Facts. —^ 


CHAPTER I.- 


Prelhiinary. 


1. This Act may be called the Indian Evidence 

Short title. jg72. 

It extends to the whole of India^ except the State of Janunu and 
Kashmir and applies to all judicial proceedin^^ 
^*‘*“*’ in or before any Court,^ including Courts-martial, 

other than Courts-martial convened under the Army Act, the Naval 
Discipline Act or the Indian Navy (Discipline) Act, 1934, or the Air 
Force Act but not to affidavits'* presented to any Court or officer, nor 
to proceedings before an arbitrator;^ 
commeucement of And it shall comc into force on the first day of 
September, 1872. 

COSOrKNT.—The Indian Evidence Act extends to the whole of India. 

The Indian Evidence Act applies to all judicial proceedings before (a) any 
Court, or (b) a Court*martial under the Indian Army Act, of 19^ 

(s. 133). It does not apply to (a) affidavits, and (b) proceedings before 
arbitrators. 


“The law of evidence is the Tex fort which governs the Courts. VThether a 
witness is competent or not: whether a certain matter requires to be proved 
by writing or not: whether certain evidence proves a certain fact or not; 
that is to be determined by the law of the country where the question arises, 
where the remedy is sought to be enforced, and where the Court sits to 
enforce it.”‘ The law of evidence is a part of the law of procedure. 

1. ‘Indhi.’— 'India’ means the territory of India excluding the State of 
Jammu and Kashmir.* 


2. ‘JodJcIal proceedings.'-—An inquiry is judicial if the object of it is to 
determine a jural relation between one person and another, or a group of 
persons; or between him and the community generally; but, even a Judge, 
acting without such an object in, view, is not acting judicially.* An taiquiry in 
which evidence is legally taken is included in the term judicial proceeding.* 
An inquiry about matters of fact, where there is no discretion to be exercised 
and no judgment to be formed but something is to be done in a certain event 
as a duty. Is not a judicial but an adndnistrative inquiry. Similarly, proceed- 


^ I7a>n V. TrAi/rAatvji and Furness 
Junelion Hailtcafj Company, (1S50) 3 

n. L. C. 1, 19. 

• Act m of 1951, s. 3. 


* Queen^Empress v. Tuija, (1887) 
13 Bom. 3C, 42. 

* J&id. 
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ings before a Magistrate not authorised to conduct an inquiry,* or before a 
Collector under the Land Acquisition Ac^ are not judicial proceedings. 

3. ‘Court.’— This word includes all persons, except arbitrators, legally 
authorised to take evidence (s. 3). 

4. ‘Affidavits.’— Affidavits are couEned to such facts as the deponent 
IS able of his own knowledge to prove. Matters to which affidavits are con¬ 
fined are regulated by O XlX, rr. 1, 2 and 3, of the Civil Procedure Code, and 
by s. 539 of the Criminal Procedure Code. 

A declaration in the shape of an affidavit cannot be received as evidence 
of the facts stated in it.^ 

5. ‘Arbitrator.’— The provisions of the Evidence Act do not apply to pro¬ 
ceedings before an arbitrator. Arbitrators are bound to conform to the rules 
of natural justice. They are unfettered by technical rules of evidence.* 


Repeal of 


2 . [Bepealed bv the BepeaJing Act, 1938 (I o! 
1938), s. 2 and Seh.] 


3. In this Act the following words and expressions are nsed_ 
int«Tp«Mtwnciti««. following senscs, unless a contrary intention 
appears from the context:— 

“Court” includes all Judges and Magistrates, and all persoM, 
"court” e.xcept arbitrators, legally authorized to tahe 

evidence. 


COMIHENT.—This definition is not meant to be exhaustive.* Ibe word 
'Court’ means not only the Judge in a trial by a Judge with a jury, but!«“ 
eludes both Judge and jury." A Magistrate holding a prelimlnaiy inquiry 
under & l$i of the Code of Criminal Procedure in a police investigation do« 
not exercise the functions of a Court;** but a Magistrate committing a case to 
the Court of Session is a 'Court.’** 


'/. “Fact.” “Fact” means and includes— 

(1) any thing, state of things, or relation of things capable 
being perceived by the senses; 

(2) any mental condition of which any person is conseions. 

ILLUSTRATIONS. 

(o) That there are certain objects arranged in a certain order in a certain 
place, is a fact. 

, (b) That a man beard or saw something, is a fact 

' » Qaten-Emprus v. Eharma, (1886) • M, V. Eajttadev Dr S’, if. 

n Bom. 702, r.D, fI354I Kog.I. 

.•« Ezra V. The Secretary ofSiaie. Empreet v. Aahoofoah ChucUrbuliy’ 

(1002) 30 Cal. 30. <1878} 4 Cal. 483. i-.u. 

. » In ro Isvar Chunder OuAo,(l8S7) « Queen-Empreas v. Bharma, (1856) 
14 Cal. C53. II Pom. 702, r.n. 

• Supptt T. Govtndacharyar, (1887} « Auhayya v. OamTayya, (1801) 

11 Ma<l. 85, 87. Mad. 133, rn. 
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(e) That a man said certain word^ is a fact. 

(d) That a man holds a certain opimon, has a certain mtention, acts in. 
good faith or fraudulently, or uses a particular word in a particular sense, or 
is or was at a specified time conscious of a particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

COMMENT.—Clause (I) refers to external facts wWch can be perceived 
by the five senses. Sec illustrations (o), (l>) and (e). Clause (2) refers to 
internal facts which arc the subject of consciousness Thus, facts are either 
physical or psychological. See illuslrotions (d) and (c). 

A misrepresentation ns to the mtention of a person is a misrepresentation 
of a ‘{act.’“ See ill. (d). The state of a man’s mind is as much a fact as the 
state of Ids digestion.” 

The popular meaning of the term ‘fact’ does not include any mental con¬ 
dition of which any person is conscious. The legal meaning includes what is 
tangible or visible or in. any way the object of sense. 

'Matter of fact’ is anything which is the subject of testimony. ‘Matter of 
law* is the general law of the land, of which the Courts will take judicial 
cognisance. 

One fact is said to be relevant to another when the one js-connectB 
'•'(■“luievant" od w ith thc Other in any of the ways referred to 

'■ . in the provisions of this Act relating to the rele¬ 

vancy of facts. 

COMMENT.—‘The word ‘xclevanV means that any two farts to which It 
is oppifed are so related to each o ther that, according to the common course of 
events, one, either taken by itseli or in connection with other facts, proves 
or renders probable the past, present or future existence or non-existence of 
the other, ‘Releva nt.* strictly speaking means admissible in evidence. Erro¬ 
neous admission of any evidence does not make it relevant. ‘ * 

. The wor d 'relevant* js used in the Act with two distinct meanings: (a) as 
admisi^ ble, (b) a s connect ed.” 

Of all rules of evidence, the most universal and the most obvious is this,— 


’ ' ’ 'to determine i^atteSS^ 
wuicn eitner are in dispute between contending parties, or otherwise require 
proof, and anything wWch is neither directly nor iinlirertly relevant to those 
matters ought at once to be put aside as beyond the jurisdiction of the tribunal, 
and as tending to distract its attention and to waste its time. Evidence may 
be rejected as irrelevant for one of two reasons'. 1st. That the connection bet¬ 
ween the principal and evidentiary forts is too remote and conjectural. 2nd. 


” Ra Jahdu, (1911) 30 Mad. 4{>3i 
The CroiCTj v. Mu^iammat -Vowa, (19161 
P. R No. 17 of 1916 (Cr.)j Saleh v. 
AlMsammat Bakklawar, (1916) P. E 
No. 3 of 1917 (Civil). 


** ?er Bowen, L. J„ in Edingum 
V. J’ifemauncc, (1885) 29 Ch. D. 459, 
483. 

** iofa Lakmi Ckand v. Sayid Haidar 
Shah^ <1899) 4 C. \V. N. 82, y.c. 
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That it is excluded by the state ot the pleadings, or what Is xmalog^ 
pleadings: or is rendered superfluous by the admissions of the party agamsi 
•whom it IS offered.” 

The Pxpr<*' 5 sion “fflot'i ni Ksuc” means and 

" Tnct* in iwic . , , * . 

includes— 

any fact from which, either by itself or in connection trith 
facts, the existence, non-existence, nature or extent of any n? » 
liability, or disability, asserted or denied in any suit or proceeding, 
necessarily follows. 

Explanation. —"Wlienevcr, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records an 
issue of fact, the fact to be asserted or denied in the answer to suen 
issue is a fact in issue. 


ILLUSTRATIONS. 

A is accused of the murder of B. 

At his trial tho following facts may be in issue:— 
that A caused B’s death; 
that A intended to cause B’s death; 
that A had received grave and sudden provocation from B; 
that A, at the time of doing the act which caused B’s death, was, by 
reason of unsoundness of mind, incapable of knowing its nature. 

COJIMENT.— Tacts in issue* are facts out of which some legal right, li^ 
bility, or disability, involved in the inqiury, necessarily arises, and upon whlwi, 
accordingly, decision must be arrived at. Matters which are affirmed by 
party to a suit and denied by the other may be denominated facts in issue, 
what facts are in issue in parUcuIar cases, is a question to be determined by 
the substantive law or in some cases by that branch of the law of procedure 
which regulates the law of pleadings, civil or criminal. 

Criminal cases.— As regards criminal cases, the charge constitutes eud 
includes ‘facts in issue/ See Chaptei XIX of the Criminal Procedure Code. 

Civil cases.—As regards civil cases, 'facts in issue’ are determined by the 
process of framing issues. See O. XIV, rr. 1-7, Civil Procedure Code. 

“Document” means any matter expressed or described itpon any 
••Document ” suhstancc by means of letters, figures or marks, or 

by more than one of those means, intended to he 
used, or which may be used, for the purpose of recording that matter. 

ILLUSTRATIONS. 

A writing is a document: 

Words printed, lithographed or photographed are documents: 

A map or plan is a document: » 

. An inscription on a metal plate or stone is a document: 

■ A caricature is a document 

Best, 12tbEdn.,8B.251,252,p. 232. 
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COHniENT.—This definition is siinilar to the definition in s. 29 of the 
Indian Penal Code. 

Under the term ‘documents’ are properly included all material substances 
on which the thoughts of men are represented by writing, or any other species 
of conventional mark or symbol. Thus the wooden scores on which bakers^ 
milkmen, &s, indicate, by notches, the number of loaves of bread or quarts of 
milk supphed to their customers, are documents as much as the most elaborate 
deeds.” 

•■Evidence.” “Evidence” means and includes— 

(1) all statements which the Court permits or requires to be 
made before it by witnesses, in relation to matters of fact under 
inquiry; 

such statements are called oral evidence; 

(2) all documents produed for the inspection of the Court; 
such documents are called documentary evidence. 

CO>riJ[ENT.-“The word ‘evidence,* consuiered in relation to law, includes 
all the legal means, exclusive of mere argument, which tend to prove or dis¬ 
prove any matter of fact, the truth of which is submitted to judicial investiga¬ 
tion. This term and the word proof are often used as synonyms, but the latter 
la applied by accurate logicians rather to the effect of evidence than to 
evidence itself. ‘Evidence’ has been defined to be any matter of fact, the 
effect, tendency, or design of whi^ is to produce in the mind a persuasion, 
affirmative or disaifirmatlvc, of the existence of some other matter of fact. 

The juristic conception of the term ‘evidence’ in the case o! the oral 
testimony of witnesses is that the party against whom it is used has had the 
right and opportunity of cross-examining the witnesses. So long as the ac¬ 
cused is not allowed the right and opportunity of cross-examining the wit¬ 
nesses, any statements made by them can only be described as statements but 
cannot be dignified with the name of evidence.” 

The definition of ‘evidence’ covers (o) the evidence of witnesses, and (b) ' 
documentary evidence. It does not cover everything that a Court has before * 
it. There are certain other media of proof; e z-, the statements of the parties, ’ 
the result of local investigation, facts of which the Court takes judicial notice, 
and any real or personal property, the inspection of which may be material 
in determining the question at issue, such as weapons, tools or stolen pro¬ 
perty.” The definition of ‘evidence’ is considered to be incomplete as it does 
not include the whole material on which the decision of the Judge may rest. ' 

Circumstantial evidence.—As evidence there is no difference between 
direct and circumstantial evidence. The only difference is in that as proof, 
the fomer directly establishes the commission of the offence whereas the 
latter does so by placing circumstances which lead to irresistable inference 
of guilt.® The standard of proof required to convict a person on circumstan¬ 
tial evidence is well-estabbshed by a series ol decisions of the Supreme 


Best, 12tlj Edn, ss. 215, £16, np. 
196. 290. ' ^ 

** Saytd Mohammad IJufain Afqar 
Mohani v. lUna Falhrullah Dtg. (1932) 


8 Buck. IS.?. 

*• Field, 6th Edn., p. 17. 

*• Jlfnlbui Ahnmmad V. AbdulSaJta^ 
man Aland, [I953j 1 Cal. 348. 
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Court. According to that standard the circumstances relied upon in 
of the conviction must be fully estabhdied and the chain of evidence funushw 
by those circumstances must be so far complete as not to leave any reasonab e 
ground for a conclusion consistent with the innocence of the accused.® 

Affidavit.-— An affidavit is not evidence within the meaning of _this__ £ech on. 
It cannot be used as evidence unless the Court has ordered under the'^Cm 
Procedure Code any particular facts to be proved by such affidavit.” 


Confessions of co-accused whether evidence.—The confession of aP ac-— 
cused person against a co-accused is not evidence in the ordinary sense of 
the term. It does not come within the meaning of evidence contained in this 
section inasmuch as it is not required to be given on oath, nor in the presence 
of the accused, and cannot be tested by cross-examination. It is a much 
weaker type of evidence than the evidmice of an approver which is not sub¬ 
ject to any of these infirmities. Such a confession can only be used to leud 
assurance to other evidence against a co-accused. The proper way to ap¬ 
proach a case of this kind is, first, to marshal the evidence against th^ ac¬ 
cused excludmg the confession altogether from consideration and see whether, 
if it IS believed, a conviction could safely be based on it If it is capable of 
belief independently of the confession, then it is net necessary to call the 
confession in aid. But cases may arise where the Judge is not prepared to 
act on the other evidence as it stands even though, if beUeved, it would be 
sufficient to sustain a conviction, hi such an event the Judge may call in 
aid the confession and use it to lend assurance to the other evidence and thiM 
fortify himself in believing what without the aid of the confession he viould 
not be prepared to accept.” 


The confessions of persons, jomtly tried for tlie same offence with the 
accused, are not, according to the Bombay High Court, technically evidence. - — 
But the Calcutta High Court had held in a full bench case that, though tIW-_ 
evidentiary value of such confessions may be but little, they are 'evidence. 

Written statement of acciiscil.—A statement of an accused in the written 
statement filed by him is not strictly evidence, even though the Court may 
consider it.‘ 


Hvtilcncc taken In another case.—The evidence giver in one case Upun 
the issues raised in that case cannot be taken into consideration in another 
case in which other issues arise, but parties may agree that evidence taken 
in one suit shall be treated as evidence in another.* 

Evidence of Judge-— Jf, in a case, a Judge wishes to give evidence nnd 
intends the Court to net on his statement of facts, he should make that 
statement In the same manner as any other witness, and not merely iptro- 


*» I>fonnn/i(tn Muhra T. The Slate of 
EiAar, 110^5) 2 S. C. R. CTO. 

•* ytft'ral India A$ttimnee Company 
Ltd. V. Anandmo, (lOH) Xng. 43C 
*» Xo'iirniro Singh v. Slate of 
Ifadhya Pradeth, [1052] S.C.It. 5*6. 

Quffn Emi>rt»0 v. Khantia fttn 
Pandu, (tSOO) 15 Bom. C0; yya TKa 


Kyan, v. Queen impress, (1697) P* 

L. n. 3GS. 

** Kmpreea r. Aahootoah Chuelerh^^y’ 
(1878) 4 Cal. 483. r.B, 

* Emperor v. Tuti Eabv, (1945) -5 

Tat. 33. _ 

* In re Luleek, (1905) ^ Bom. b* tw 
SOI, 32 I. A. 217, 33 Cal. 151. 
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duee it in his judgrotmt. A Judge cannot, without ghdng ev5dec»» «s 
ness, import into a case his own knowledge of particular fects.* 
Panclmama.— Persons summoned as witnesses during s ptS:? 
tiott are called panchas. A panchnama is merely a record ■%izt a. r - : ng& 
sees. The only xise to which it <»n properly be put is that -Kiel ^ ye a d r 
goes into the witness box and swears to what he saw» the c= 2 . Se 

used as a contemporary record to refreA his rsesesr. H ^ wrrri 

to rely on a panchnama they must call a pandi to pmr h.* the ? STTc : r . u: . : : t 
of a search of premises is not evidence of what «? ficmi es She as a r sa 
less the panchas are examined as witnesses.* 
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“The sea of suspicion has no shore and the Court that embarks upon it, is 
without rudder and compass.” 

In cases based on circumstantial evidence that evidence should be so 
strong as to point unmistakably to the guilt of the accused. The fundament^ 
rule by which the effect of the circumstantial evidence is to be estimated is 
that in order to justify the inference of guilt the inculpatory facts must be 
incompatible with the innocence of the accused and incapable of explanation 
upon any other reasonable hypothesis than that of his guilt.** 


L ‘Matters before it.’—The expression ‘matters before it’ includes matters 
which do not fall within the definition of ‘evidence’ in s 3. Therefore, m 
determining what is evidence other than evUence within the phraseology of 
the Act, the definition of ‘evidence’ must be read with that of ‘proved.’ h 
would appear, therefore, that the l,egis1ature intentionally refrained from 
using the word ‘evidence* in this definition, but used instead the words, ‘maf- 
ters before it.’ For instance, a fact may be orally admitted in Court. The 
admission would not come within the definition of the word ‘evidence’ as 
given in this Act, but still it is a matter which the Court before whom the 
admission was made would have to take into consideration in order to detef* 
mine whether the particular fact was proved or not.“ Similarly the result 
of a local investigation under the Civil Procedure Code must be taken info 
consideration by the Court though not ‘evidence’ within the de6nition pveo 
by the Act 

The result of a local enquiry by a presiding judicial officer, although H 
decs not come under els. (1) and (2) of the definition of the word ‘evidence* 
falls within the meaning of the word “proved’ which comes immediatelT 
after.” 


Pl/Terenpe between evidence in civil ond criminal proceeding^.—Th* 
rules of evidence are In general the same In civil and criminal proceedings* 
and bind alike State and citizen, prosecutor and accused, plaintiff and 
defendant counsel and client There are, however, some exceptions, eg. the 
doctrine of estoppel applies to civil proceedings only.” The provisions relat' 
Ing to confessions (ss. 21-30), character of persons appearing before Courts 
(ss. 53-51), and incompetence of parties as witnesses (s. 120), arc peculiar to 
criminal proceedings. 

In a civil case, a Judge of fact must find for the party in whose favour 
there Is a preponderance of proof, though the evidence k not entirely f«v 
from doubt. In a criminal case no weight of pre p onderant evidence k sufH* 
cirnt short of that which excludes all reasonable doubt. Unbiassed moral 
conviction U no sufficient foundaUon for a verdict of guilty unless It k based 
on vulistantia! facts leading to no other reasonable conclusion than that of 
guilt. In CMOS dependent on drcumstanllal evidence, the Incriminating farts 
rruit be incompatible w'lth the innocence of the accused, and Incapable of 
explanation on any other reasonable hypothesk than that of his guilt Cir- 
cumrtanUal evidence not furnishing conclusive evidence against an accusedr 

T.Kirj.Emp^, 0 OI. 3M. 3C(5. 

(ICm * f.:3. M 

»» Jcy Cotn^r T. i7iCT.iW Irt-T. {ISSJ) it i;th JZdn.. t. 01, p. 8b 
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though fonning a ground for grave suspicion against him, cannot sustain a 
conviction. To justify the inference of guilt from circumstances, the incul« 
paling facts nnat be shown to be incompatible with the innocence of the 
accused and incapable of explanation on any other reasonable hypothesis than 
that of guilt“ No man can be convicted of an offence where the theory of 
his guilt is no more likely than the theory of his innocence." 

, In a criminal trial the degree of probabihty of guilt has got to be very 
much higher—almost amounting to a certainty—than in a civil proceeding, 
and, if there is the slightest reasonable or probable chance of innocence of 
an accused, the benefit of it must be given to the accused. But that is quite 
a different thing from contending that even where the burden of proof, say 
of proving an exception, is on the accused, the term “proved” should be 
differently and more bberaUy construed than when the burden of proof is on 
the prosecution, rihe Evidence Act does not contemplate and does not lay 
down that the satisfaction which is required to be caused in the mind of a 
prudent man before acting on or acceptmg the prosecution story is to be of a 
different kind or degree from the satisfaction which is required when the 
accused has to discharge the burden which is cast upon him by Iaw.“ 

The onus of proof in crimiival cases never shifts to the accused, and they 
are imder no obUgatlon to prove their innocence or adduce evidence m their 
defence or msko any statement.*' 

In a civil case, it is the duty of the parties to place their case before the 
Court as they think best, whereas in a criminal case it is the duty of the 
Court to bring all relevant evidence on the record and to see that justice is 
done.” 

In a criminal trial, it is for the Court to determine the question of the 
guilt of the accused and it must do thb upon the evidence before it, indepen¬ 
dently of decisions in a civil litigation between the same parties. A judgment 
or decree is not admissible in evidence in all cases as a matter of course, and, 
generally speaking, a judgment is only admissible to show its date and legal 
consequence.” 

The rules regulating the admissibility of evidence are, in general, the 
same in civil as in criminal proceedings. When dealing with the serious ques¬ 
tion of the guilt or innocence of persons charged with crime, the following 
general rules have been suggested for the guidance of tribunals:— 

1. The onus of proving everything essential to the establishment of the 
charge against the accused lies oti the prosecutor, 

2. The evidence must be such as to exdude, to a moral certainty, every 
reasonable doubt of the guilt of the accused. 


Emperor v. Kangal Mali, (190S) 
41 Cal. 6OI5 Emperor v. Parbhoo, 
[1041] All. 843, r.B ; Pritam Stngh V. 
Tihk Singh. [1953] 2 Patiala 187. 

Emperor v. Skivdas Omkar, (191S) 
16 Bom. L. R. 3i6. 

*® State V. Harpraaad Ohashtram 


Gupta, (1051) 53 Bom. L. R. 038. 

** Binayendra Chandra Pande v. 
Emperor, (1936) 63 Cal. 929. 

** Emperor v. Janki Prasad, (1920) 
43 All. 283. 

•* Trailolcyanath Das v. Emperor, 
(1931) 59 Cal. 138. 
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3. In matters of doubt It is safer to acquit than to condemn, since it is 
better that several guilty persons should escape than that one innocent person 
should suffer. 

4. There must be clear and unequivocal proof of the corpus delicti. 

5 The hypothesis of delinquency should be consistent with all the facts 
proved.** 

A fact is said to be disproved when, after considering the matters , 
“Disproved.” before it, the Court cither believes that it does not 

exist, or considers its non-existence so probable 
that a prudent man ought, under the circumstances of the particular 
case, to act upon the supposition that it does not exist. 


COMMENT. This is merely the converse of the definition of ‘proved’* 

“ Not proved ” A fact is said not to be proved when it is neither 

proved nor disproved. 

CO»rarENT.— The definition of “proved’ is the embodiment of a sound 
rule of common-sense. It describes what degree of certainty must be arrived 
at before a fact can be said to be proved. Proof means anything which serves, 
either ^ediately or mediately, to convince the mind of the truth or false¬ 
hood of a fact or proposition There is no law in this country, which recog¬ 
nizes different degrees of proof in different cases.’ The term 'not proved’ 
inmeates a state of mind between two states of mind {‘proved’ and ‘disproved’) 
when one is unable to say precisely how the matter stands.’ 

‘India’ means the territory of India excluding the State of 
" Jammu and Kashmir. 

^4, 'Whenever it is provided by this Act that the Court may pre- 
.... „ sume a fact, it may either regard such fact as 

ay presume pfoved, unlcss and until it is disproved, or may 
call for proof of it: 

Whenever it is directed by this Act that the Court shall presume 
“Shall presume." ^ fact, it shall regard such fact as proved, unless 
and until it is disproved; 

■When one fact is declared by this Act to be conelnsive proof of 
another, the Court shall, on proof of the one fact, 
“Conclusive proof.” regard the other as proved, and shall not allow 
e^vidence to be given for the purpose of disproving 

COjnnOTT^The term 'presaraption,’ in its largest and most comprehen- 
mve ^■St;;h«hon may defined to be an interenee, affirmative or disafimna- 

omeMs * ‘’""‘'‘M fact or proposition, dratvn by a 

process oi probable reasonmg from something proved or taken for granted.' 

as’l' ®‘h‘-.«s.439,410,«l- (1912) 40 0.1.898, 

■ S«; lii^lo-o i Peary Jlf„8o„B„, B„t, 12th Edn., a, 299. p. 267. 
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A presumption means a rule of law that Courts and Judges shall draw 
a particular i:^erence from a particular fact, or from, a particular evidence, 
unless until the truth of such inference is disproved. 

A Court, where it “may presume’ a fact, has a discretion to presume it as 
proved, or to call for confirmatory evidence of it, as tho circumstances require. 
In such a case the presumption is not a hard and fast presumption, incapable 
of rebuttal, a presumptio juris ct de jure* In cases in which a Court shall 
presume a fact, the presumption is not conclusive but rebuttable. 

Presumptions of fact or natural presumptions are inferences which are 
naturally and logically drawn from experience and observation of the course 
of nature, the constitution of human mind, the springs of human action, the 
usages and habits of society. These presumptions are generally rebuttable. 
Clause rij of the section appears to point at presumptions of facts. 

Presumptions of law are based, like presumptions of fact, on the unifor¬ 
mity of deduction which experience proves to be justifiable; they differ m 
being vested by the law with the quality of a rule, which directs that they 
must be drawn; they are not permissive like natural presumptions, which mny 
or may not be drawn; and presumptions of law again differ in their force, 
according as they are rebuttable or irrebuttable. As to the former, the pre¬ 
sumption shall stand good only until it is disproved. The latter class, or 
irrebuttable presumptions, the law holds conclusive.* See cs. 79 to 90 and s. 
105, tnfro, as to presumptions of fact and rebuttable presumptions of law. 

Clause 3 of the section points at irrebuttable presumptions of law and the 
number of such presumptions is very few (see ss. 41, 1J2, 113, in/m, and 
8. 82 of the Indian Penal Code). 


* Emperor v. Shrinivaa, (1905) 7 
Bom. L. R. 909. 


Norton on Evidence, secs. 97-98. 



CHAPTER II. 


Of the Relevancy of Facts. 


5. Evidence may be given in any suit or proceeding of the 

__ existence or non-existence of every fact in issue 

given of facts in issue and of such other facts as are hereinafter declared 

and^relevant facts. " “ 


to be relevant,^ and of no others.^ 

Explanation .—This section shall not enable any person to ^ve 
evidence of a fact •which he is disentitled to prove by any pro'vision oi 
the law for the time being in force relating to Civil Procedure. 


ILLUSTRATIONS 

(a) A is tried for the murder of B by beating him with a club with the 
intention of causing his death. 

At A’s trial the following facts are in issue:— 

A*s beating B with the dub; 

A’s causing B’s death by such beating; 

A's intention to cause B’s death. 

(h) A suitor does not bring with him, and have in readiness for p™* 
duction at the first hearing of the case, a bond on which he relies. This section 
does not enable him to produce the bond or prove its contents at a subsequent 
stage of the proceedings, otherwise than In accordance with the conditions 
prescribed by the Code of Civil Procedure. 

COniENT.— Section 3 says that one fact is relevant to another when the 
one is connected with the other in any of the ways referred to in this chap¬ 
ter. Relevancy is thus fully explained in ss 6-11. "These sections enume¬ 
rate specifically the dUTerent instances of the connection between cause wo 
cHecl which occur most frequently in judicial proceedings. They we de¬ 
signedly worded very widely, and in such a way as to overlap each other. 
Thus a motive for a fact in issue (s. 8) is part of its cause (s. 7); subsequent 
conduct influenced by it (s. 8) is part of its effect (s. 7). Facts relevant under 
s. 11 would, in most cases, be relevant under the other sections.*’* 

The object of this chapter is to point out in what cases collateral facts arc 
relevant. 

ObJccL—'The object of this section is to restrict the investigation made by 
Courts within the boimds prescribed by general convenience. 

Principle^—no fact can evidence be given unless it be eitheT,a-fect 
itsue or one declared relevant under the following sections. Thus evidence 
of all collateral facts, which are incapable ot affording any reasonable pre¬ 
sumption ns to the principal matters in dispute, arc excluded to sa\T public 
time. 

Bcope.--Thls section excludes everything not covered by the purview d 
some other succeeding section. The last four words of the section ‘and,of 
• Stephen’* latrodu/'tloQ, p. 72. 
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others’ preclude a party from proving any facts not in issue or not declared 
relevanrhy any ol the reniaining sections of this chapter. To establish the 
■Relevancy of any fact, it must be shown that it is a fact in issue or fact such 
as is declared to be relevant Evidence is to be confined strictly to the issue. 

1. ‘Facts....declared to be relcTanV—The relevant facts are all those 
facts which are in the eye of the law so connected with or related to the 
facts in issue that they render the latter probable or improbable. 

2. ‘And o£ no others.’—The section excludes everything which is not co¬ 
vered by the purview of some other section which follows in the Statute.* 
Any one who wants to give evidence on a particular fact must show that it is 
adiiussible under some one or other of the following sections. The words “and 
of no others” impose a duty on the Court to exclude evidence of irrelevant 
facts, irrespective of objections by the parties. In criminal proceedings this 
duty is expressly imposed by the Criminal Procedure Code, s. 298. In civil 
proceedings see the Code of Civil Procedure, 1908, O. XIII, r. 3.* 

Admissibility of evidence.—The Court is to decide the question of admis¬ 
sibility of evidence (a. 136, in/ra). It should be decided as it arises and should 
not be reserved until judgment in the case is given. The moment a witness 
commences giving evidence whidi is Inadmissible, he should be stopped by 
the Court. A party objecting to a question must do so as soon as it is 
stated and before the answer is given. When an irrelevant document is ten¬ 
dered an objection should be made at that time. If it is not taken in time, 
It is considered to be waived. 

A party filing a document cannot urge its inadmissibility when the oppo¬ 
site party seeks to use it against him.* 

Where no objection is taken in the Court of first instance to the recepUon 
of a document in evidence, it is not within the province of the appellate 
Court to raise or recognise it in appeal* The appellate Court, however, has 
a perfect right to attadi such weight to the document as it thinks proper, or 
to say whether it ought to be treated as evidence as against particuLr parties 
to the suit.* 

Explanation.—This Explanation prohibits a party from claiming any re¬ 
lief upon facts or documents not stated or referred to by bim in his pleadings. 
Ifiustratlon (b) elucidates the meaning of the Explanation. 

'■’* 6. Facts Tvhieli, though not in issue, are so connected with a fact 

HeifiTOncy of facts lit issue as to foTTO part of the same transaction, 
^5® relevant, whether they occurred at the same 
time and place or at different times and places. 

* The ColUclor of Oorakhjnir T. India tn /toon 

Palaldhari Singh, {1889) 12 All. 1, 43, * • 

ir.B. . . 1 

* Stokes’ Anglo Indian Codes, Vol. ’ -I-uu; ..In .. Jao. li88l» 

P. 864. 6 Cal. 666, 670. 

* JRaman t. Secretary of State for 
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HitlSTRATlONS. 

(a) A is accused of the murder of B by beating him. Whatever ^va» 
said or done by A or B or the by-standers at the beating, or so shortly be ore 
or after it as to form part of the transaction, is a relevant fact. 

(b) A is accused of wagmg war against the Govenunent of India y 
taking part in an armed insurrection in which property is destroyed, troops 
are attacked, and gaols are broken open. 3he occurrence of these facte is 
relevant, as forming part of the general transaction, though A may not ave 
been present at all of them. 

(c) A sues B for a libel contained in a letter forming part of a cor¬ 
respondence. Letters between the parties relatmg to the subject out of w i 
the libel arose, and formmg part of the correspondence m which it is contain 
ed, are relevant facts, though they do not contain the hbel itself 

(d) The question is, whether certain goods ordered from B were de 
vered to A, The goods were delivered to several intermediate persons suc¬ 
cessively Each dehvery is a relevant fact. 


CO>r5IENT.—Principle.—This section admits those facts the admissibility 
of which comes under the technical expression res gestae [i e the things done 
(Including words spoken) in the course of a transaction], but such facts tnus 
■form part of the same transaction.’ If facts form part of the transactiM 
which is the subject of enquiry, manifestly evidence of them ought not to w 
excluded. The question is whether they do form part or are too remote to 
be considered really part of the transaction before the Court. A 
Is a group of facts so connected together as to be referred to by a smgle leS" 
name, as a crime, a contract, a wrong or any other subject of inquiry whi 
may be In issue. Every fact which is part of the same transaction as the 
facts in issue is deemed to be relevant to the facts in issue although it may no 
be actually in issue, and although if it were not part of the same transaction i 
might be excluded as hearsay.* Illustration (b) indicates that acts done a 
different places and times may form part of the same transaction. * 

transaction consists both of the physical acts and the words accompanyi^S 
such physical acts, whether spoken by the person doing such acts, the person lo 
whom they were done or any other person or persons. Such words arc adnus' 
sible in evidence as parts of a transaction [vide ill. (a)]. The expression 
‘by-standers' used in ill (a) means the persons who are present at the tune 
of the occurrence and not those who gather on the spot after the occurrence. 
The remarks made by persons other than the eye-witnesses could only b* 
hearsay because they must have picked up the news from others* 

Tlie statement as that in ilL (o) is relev’ant only if it is that of a pers^m 
who has seen the actual occurrence and who uttered it simultaneously 
the incident or so soon thereafter as to make it reasonably certain that ih® 
speaker Is still under the stress of the excitement caused by his having seen 
the incident. ^^Tiat is admissible under this section is a fact which te coH- 
ncctcd with the fact In issue ns 'part of the same transaction.’ A transaction 
may eonsUt of a ^gle incident occupying a few minutes or it may be spreoa 


* CKain Mahio T. Tt>f Ktnperor, » iS'twir Dtn T. The Croten, 

ilooc) n r. \v. n. rcc. 270 . 25 Lab. 401 . 
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Wer a variety of facts, etc., occupj^g a much longer time and occurnng on 
■Cerent occasions or at different places. Where the transaction consists ot 
different acts, in order that the chain of such acts may constitute the same 
tansaction, they must be connected togeflier by proximity of time, proximity 
^ unity of place, continuity of action and community of purpose or design.* 

I A transaction in its ordinary sense is some business or dealing which is 

J atried on or transacted between two or more persons'®. 

This and the following sections deal with circumstantial evidence. Sec- 
ions 7. 8 and 9 explain and illustrate tins section. 

’ CASES.—Facts forming p.nrt of same transaction.—Statements of by¬ 
standers witnessmg a transaction are relevant if they are made while the 
transaction is in progress or so shortly betore or after it as to form part oi 
the same transaction" Where A was tried for the murder of B by shooting 
him, the facts that the person, then m the room, w'lth B, saw a man with a 
sun m bia band pass a window opening into the room where B was shot, and 
thereupon exclaimed “there’s butcher” (a name by which A was known). 
Were held to be relevant.** The only evidence against an accused charged 
with having voluntarily caused grievous hurt was a statement made in the pre- 
aence of the accused by the person injured to a third person, immediately 
after the commission of the offence. The accused did not, when the statement 
was rnade, deny that she had done the act complained of. It was held that 
the evidence was admissible under this section and s. 8, HI. (g)"** 


Facts not so connected as to form part ot same transaction..—Where a 
person was charged with forging a particular docitment, evidence that a 
number of documents apparently forged, or held in readiness for the purpose 
of forgery, were found in the accused’s possession, was held Inadmissible.** 
The accused was charged with having received illegal gratifications from C. & 
Co. on three occasions in 187G. In 1876, 1877, and 1878, C. & Co. were doing 
business as commissariat contractors and the accused was the manager of 
the commissariat office. It was held that the evidence of similar but uncon¬ 
nected instances of receiving illegal gratifications from C. & Co. in 1877 and 
1878 was not admissible against him under ss. 5 to 13.** Evidence of wit¬ 
nesses who deposed that the deceased had made certain statements to them 
either nine months or even ten days prior to his murder were held inadmissi¬ 
ble under this section or s. 8 ** 


•' 7. Facts wbich arc the occasion, cause or effect, immediate or 
otherwise, of rele^Tint facts, or facts iu issue, or 
«'t Utxi is, usMt. which constitute the state of thiu^ under which 
thej' happened, or which offorded an opportunity for their occurr¬ 
ence or transaction, are reJeTanh 


Iladu V. Tfif Slait, (IfloOl Cut. SOO. 
-* Gujju Lnll V. ratteh Lall, (I8S0) 
0 Cal. 171, r.n. 

Chain Mahta v. The Emverer, 
(1006) tl C. \V. N. 20(5,271. 

I* ** Totcl-et, (1656) Stephen’s Digest 

12thE.ln.,aO»0). 

” In TO Surat Dhcbni, (ISSI) 10 


Col. 302. 

’• Ilari Chinlaman DitaAiV v. A/oro 
(1886) 11 Bom. 89. 

** Emprtts V. 21. J. Vf/apoory Moode- 
liar, (1881) 0 Cal. 655. 

** Autar Sinijh v. The Crou-n, (1923) 
4 t>&h. 451; Joicala Sahai v, Crotm, 
(1814) r. It. b'o. 34 or 1914 (Cr.). 
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ILLUSTRATIONS 

(a) The question is, whether A tobbetJ B. • u «■ 

The facts that, shortly before the robbery, B went to a fair with 

in his possession, and that he showed it or mentioned the fact that he a 
to third persons, are relevant. ^ 

(b) The question is whether A murdered B. t v, 

Marks on the ground, produced by a struggle at or near the place w ere 

the murder was committed, are relevant facts. 

(c) The question is, whether A poisoned B. _ , 

The state of B’s health before the symptoms ascribed to poison,^ 

habits of B, known to A, which afforded an opportunity for the admiais a 
tion of poison, are relevant facts. 

COJIMENT,— This section admits a very large class of facts conneclea 
with facts in issue or relevant facts, though not forming part of the transa 
Facts forming part of the same transaction are admissible under the ^ 
section. Evidence relating to collateral facts is admissible when such a 
will, if established, establish reasonable prestanption as to the mat cr 
dispute and when such evidence is reasonably conclusive. The section P 
vides for the admission of several classes of fads which are connected 
the transaction xmder inquiry in particular modes, viz. (1) es w 

occasion or cause of a fact; (2) as beuig its effect; (3) as giving 
for its occurrence; and (4) as constituting the state of things under wbi 
happened. 

A fact in issue cannot be proved by showing that facts similar to i^t 
not part of the same transaction, have occurred at other times. ^ jjg. 

the question is, whether a person has committed a crime, the fact tha 
had committed a similar crime before, is irrelevant. 

Illustration (a) is an instance of facts relevant as giving 
opportunity, (b), of facts constitutmg an effect, (c), of facts constituting 
state of things under which an alleged fact happened. 


Evidence of footprints is admissible under this section.” 


Motive, preparation 
and previous or aubse. 
quent conduct. 


8. Any fact is relevant which shows or ^ 
tutes a motive or preparation for any fact m 
or relevant fact. 


The conduct of any party,’ or of any agent to any party, to ^ 
suit or proceeding, in reference to such suit or proceeding, or m . 
rence to any fact in issue therein or relevant thereto, and the j 
of any person an offence against whom is the subject of any 
ing, is relevant, if such conduct influences or is influenced by any t 
in issue or relevant fact, and whether it was previous or subseque 
thereto. 

Explanation f.®—The word “condnet” in this section does 
include statements, unless those statements accompany and expl^ 


Sulik T. Crown, [1941] Ear. 625. 
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icts other than statements; but this explanation is not to affect tho 
ielevancy of statements under any other section of this Act. 

1 Explanation 2.®—VTlien the conduct of any person is relevant, 
any statement made to him or in his presence and hearing, u-hich 
affects such conduct, is relevant. 


ILLUSTRATIONS. 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and 
-that B had tried to extort money from A by threatening to make his knowl- 
■edge public, are relevant. 

(b) A sues B upon a bond for the payment of money. B denies tho 
maldng of the bond. 

The fact that, at the time when tiic bend was alleged to be made, B 
required money ior 'b particular purpose, is relevant. 

(e) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that 
which was administered to B, is relevant 

(d) The question Is, whether a certain document !s the will of A. 

The facts, that not long before the date of the alleged 'will A made 

inquiry into matters to whJA the provisions of the nllegod will relate, that 
he consulted vakils in reference to making the will, and that ho coused 
■drafts of other wills to be prepared of which he did not approve, arc relevant. 

(e) A is accused of a crime. 

The facts that, either before or at the time of, or after the alleged crime, 
A provided evidence which would tend to give to the facts of the* case on 
appearance favourable to himself, or that he destroyed or concealed evidence, 
ur prevented the presence or procured the absence of persons who might 
have been witnesses or suborned persons to give false evidence respecting 
it, are relevant. 

(/) The question is, whether A robbed B, 

The facts that, after B was robbed, C said in A’s presence—“the police 
-are coming to look for the mah who robbed B," and that immediately after¬ 
wards A ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C fn 
A's presence and hearing—"! advise you not to trust A, for lie owes B 
10,000 rupees,” and that A went owny without making any answer, arc 
relevant facts. 

(h) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that in¬ 
quiry was being made for the criminal, and the contents of the letter, ore 
relevant. 

(i) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, 
or was in possession of property or the proceeds of projicrty acquired by the 
crime, or attempted to conceal things which were or might have l>cen 
used in committing it, are relevant. 
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(a) and (b) refer to motive. The motives of patties can only be ascertained' 
by'inference draw-n from facts. "Where A was tried for the murder of B. 
the'fact that, at the instigation of A, B murdered C long before B’s murder, 
and that A, at about that time, used expressions of malice against C. were 
held to be relevant as furnishing motive on the part of A who murdered B.” 

Existence of previous and subsequent similar conduct is relevant to an 
issue of intention or other state of mind although it cannot be used to prove 
the commission of the crime." 

Preparation.^—Preparation cemsists In devising or arranging the means or 
measures necessary lor the commission of a crime. Preparations on the part 
of the accused to accomplish the crime charged, or to prevent its discovery, or 
to aid his escape, or to avert suspicion from himself are relevant on the 
question of his guilt. Where the question is whether A has committed an 
offence, the fact of his having procured the instruments, which are used in 
its commission, is relevant. Illustrations (c) and (d) refer to preparation 

But no inference of guilt will arise where the preparations may have 
been innocent, or for the execution of something different, though illegal, or 
where the crime for the execution of which the preparations were made may 
have been subsequently frustrated or voIuntarUy abandoned. A is indicted for 
murdering B by poisoning him It appears that shortly before A purchased a 
quantity of poison. This raises an inference of guilt. But it appears that A 
had purchased the poison to kill vermin. This overthrows the inference of 
guilt A prepares poison with which he intends to kill B. Before he uses- 
it he repents of his crime and abandons the idea of killing B. This overthrows 
the inference arising from the purchase of poison. 

1. ‘Conduct of any party.’—The conduct of any party or his agent in re¬ 
ference to a suit or proceeding will be scanned under this section. A fact 
can be proved by conduct of a party and by surrounding circumstances. 
The production of articles by an accused person is relevant as evidence of 
conduct. Statements accompanying or explaining conduct are also relevant 
as part of the conduct itself. If such statements do not appear on record, 
the evidence remains incomplete or imperfect.** 

In the case of documents the Courts very often interpret them by evi¬ 
dence of the mode in which property dealt with by them has been held and 
enjoyed. Sugden L C, in a case said: "Tell me what you have done under 
such a deed, and I will tell you what that deed means”." 

The word ‘party’ includes the plaintiff and defendant in a civil suit as 
well as the accused in a criminal prosecution. 

The ‘first information report’, that is, information recorded under s. J54, 
Criminal Procedure Code, may become admissible under this section. The 
importance of first information ties in the fact &at it shows on what mate¬ 
rials the investigation commenced and what was the story then told.* 

** nex V. CletcM, fl830) 4 C. & P. 221. ** TAe AtlomevOeneral v. Drummond 

** Emperor T. Shiv Kali Ooswami, (1842) I Dm. & War. 353,3CS, on appeal. 
ri9441 All. 758, T.v. (1840) 2 H. L. G. 837. 

** Emperor v. Eaftqiie~xid-din Ahmad, * Manimohan Qhoah V. Emperor,, 
(1934) C2 Cal. 572; Keharu v. Emperor, (1931) C8 Cal. 1312. 

[1937] Nag. 268. 
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2. Explanation 1.—The conduct of n party interested in any proceeding 
^at the time when the facts occurred out of which the proceeding arises is cx' 
tremely relevant. According to this Explanation the word ‘conduct’ does not 
include statements, unless those statements accompany and explain acts other 
dhan statements; and it is on such a statement that the significance of the 
act, which it accompanies, in many cases, wholly depends. Mere statements, 
as distinguished from acts, do not constitute conduct. A statement by a re¬ 
tiring partner, made immediately after his retirement, as the reason for M 
refusmg to continue to guarantee the firm’s account with a bank, may M 
-admissible to explain his conduct.* 

‘Conduct’ may in certain cireunostances include statements as well as act% 
'but in doing so xt still retains the difference between an act and a statemcn 
‘There is a clear difference between a statonent and an act. A statement o 
consist of words, whether spoken or written, or spelled out as would be 
"by a mute person on his fingers or otherwise. Acts, however, exclude wor 
and cannot be translated into words.* , . 

This Explanation points to a case in which a person whose conduct is m 
pute mixes up together actions and statements; and in such a case those action* 
and statements may be proved as a whole. For instance, a person is seen 
ning down a street in a wounded condition, and calling out the name of bis 
assailant, and the circumstances under yrhich the injxiries were inflicted. 
what the injured person says and what he decs may be taken together awt 
proved as a whole.* , 

The conduct made relevant xmder this section is conduct which is dire® 1 
«nd immediately influenced by a fact in issue or relevant fact, and it does n 
include actions resulting from some intermediate cause, such as questions ® 
suggestions by other persons. Thus, signs made by the deceased, shortly be* 
‘fore her death, when questioned as to be circumstances under which 
had been inflicted on her, could not be proved as conduct, inasmuch as 
alone, and without referring to questions leading to them, there was no«i®t 


Such 

32(1) 


to connect them with the cause of death and so to make them relevant.’ 
•questions and signs taken together are admissible in evidence under s. • 
as ‘verbal statements’ as to the cause of the death of the deceased.* 

Statements made by an accused while in the custody of the police are no^ 
admissible in evidence as conduct or otherwise."’ This section, so far a® 
admits a statement as included in the word ‘conduct’, must be read in 
nection with ss. 25 and 26, and cannot admit a statement as evidence W 
■would be shut out by those seefions * The evidence of police officers as to ® 


* PramaUichandra Kar v. Bhag~ 
tcandaa Madanlal, (1931) 69 Cal- 40. 

» Emperor v. Nanua, fld^l] A11.280. 

♦ Queen-Entpreis V. AbduUah, il8S5) 


Eana, (1833) 
Se« 


p. 385 

* Ibid. 

’ Queen-Empress 
14 Bom. 260, r.B. 

• Queen-Empress ■V. Nana. Bop. ^ 

the observations of Broomfield." |* 
Emperor v, Oanu Chandra. (‘^^*,72 
Bom. L. n. 303, 311. 60 Bom 
Seo the opinion of the division h ^ 
in the full bench case of Syamo lU 
Pain, In re, (1932) 65 Mad 903, 
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pointing out of the various places by the accused cannot be treated as evidence 
of conduct because such evidence really amounts to confession of his guilt by 
the accused while he is in the custody of the police.® The Allahabad High 
Court has dissented irom this view and held that the pointing out of property 
does not amoxmt to a confession. The digging out and handing over to the 
pobce by the accused person, without saying anything, of certain articles from 
particular spots to which ho took the police and witnesses does not amount 
to a “statement”,*® but is an “act” or “conduct”. 

Acts of parties cannot bo allowed to affect the construction of written 
instruments if that construction be in Itself ambiguous;** otherwise, the conduct 
of the party is very important in the construction of documents. In criminal 
cases all the circumstances of the case in every part of the conduct of the 
accused may be taken into consideration for the purpose of showing the pre¬ 
sence of crime hy negativmg the operation of every natural agency. 

Illustration (d) refers to previous conduct; illustration (e), to previous, 
and subsequent conduct of the accused. Illustrations (j) and (k) make state¬ 
ments of a person against whom an offence has been committed, relevant. 
Illustration (j) is an example of Uie admissibility of a complaint in a case of 
rape as evidence of conduct. 

3. E'xplanation 2/— Statements made In the presence of a party are admis¬ 
sible as the groundwork of his conduct. Thus, if a man accused of a crime 
is silent, or files, or Is guilty of fabe or evasive answers, his conduct, coupled 
with the statements, is in the nature of an admbsion, and therefore evidence 
against himself. It is a general rule that statements made in the presence of' 
the accused, and which he might have contradicted, if untrue, are evidence 
against him.*® See illustrations (|) and (g). The maxim qui tact consentire 
oidetur (silence gives consent) must be taken with considerable qualification. 
For silence to carry incriminating force there must be circumstances which 
afford an opportunity to speak. Silence b not evidence of an admission, 
there are circumstances which render it more reasonably probable that a 
man would answer the charge made against him than that he would not.*** 
Before the words of a third person are let in, it must be shown that the con¬ 
duct which they allege to affect is relevant.** 

C.\SES.— In a trial for kidnapping, robbery and murder, the subsequent- 
conduct of the accused, in making evidence for himself to prove alibi, hb pro¬ 
jected flight by sca^ and ids esdanvoiir to rtairpaJ ids jidaoliij; nien? 
in evidence as conduct indicating a consciousness of impending danger and 
guilt.*® Evidence of possession by the accused of a large number of coins not 
in common circulation and his attempt to dispose of them were held to be 


* Turab v. King-Emperor, (1934) 
10 Luck. 281; Emperor v. Hira Oobar, 
(1919) 21 Bom. L R. 724. 

*® Emperor v. Wanua, [10411 AIL 
2S0. 

*' In re Purmaiwn 
(1882)J7 Bom. 109. » 1 C 


Reg. V. MaUory, (1884) J^Cox 13 Mad. 42C.’ 


456. 

** Per Bowen, L. J., in "Wiedemann 
V. Walpole. [18011 2 Q. B. 634. 639. 

*• Queen-Emprees v. Abdullah, (1886) 
7.y i 335, r.B.; Emperor v. Hira Oobar, 
|p-bG?T."7’ 

jSam*,' 
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admissible, on his trial for having fraudulently delivered to another counter¬ 
feit coins knowing them to he counterfeit.’* In a trial for the oflience of cbea 
ing, the facts that the accused was financially embarrassed and had attemp 
to cheat on other occasions were held to be relevant to prove motive un er 
this sectionSome months before he was murdered, the deceased wrote a 
letter to the Commissioner of Police, Bombay, asking for protection and sta- 
mg that he apprehended injury from accused No 2 and was in fear o 
bfe At the trial of accused No. 2 for abetting the murder of the dcceas 
by accused No 1 the letter was offered in evidence for the prosecution- t 
■was held that the letter was admissible in evidence as containing statemen 
which accompanied and explained the conduct of the deceased, such conduc 
havmg been influenced by a fact m issue fvu:., accused No. 2’s alleged 
-tion to cause deceased's death, s. 5, ill. (a)J and a relevant fact (viz, 

No 2’s alleged ill-will tov/ards deceased constituting a motive for accused ^ 
2’s alleged complicity in the stabbing of deceased).” At the trial of the accus 
for the murder of K the approver gave evidence that he and the accused Iw 
murdered one B a few days before the murder of Kf and that they propos 
to conceal the murder of B by causing injuries to K and getting thernse v 
arrested for so doing. It was held that the evidence was admissible to este 
•lish motive for the murder of K with which the accused were charged, 

lUostratfoos (J) and (k).—Under these illustrations the terms'of 

mediate complaint (not the formal complaint to a Magistrate or pelicc-efScer; 
are admissible as original evidence** 


Fact* no^e«ll^v_ 


9. Facts necessary to explain or introduce a fact in 

o^elsQfv to relevant fact, or which support or rebut an ini“’ 
it introduM ence suggested by a fact in issue or relevant Wc» 
or which establish the identity of any thing or p«' 
son whose identity is relevant, or fix the time or place at which aw 
fact in issue or relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, are relevant m so 
far as they are necessary for that purpose. 


11X,USTRATI0NS. 

(ft) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged w* 
may be relevant facts. 

(b) A sues B for a libel imputing disgraceful conduct to A; B 
that the matter alleged to be libellous is true. 

The position and relations of the parties at the tune when the hbel was 
piublished may be relevant facts as introductory to the facts in issue. 

The particulars of a diqnite between A and B about a matter unconnected 
•with the alleged libel are irrelevant, though the fact that there was a 
■may be relevant if it affected the relations between A and B. 


Queen-Empress v. Nur ilahomed, 
^1883) 8 Bom 223 

” A. V. Joseph T. Ktn^-Emperor 
<1924) 3 Ban 11 

Emperor v. Manchankhan, (1932) 


3-t Bom L R. 1087. 

*• Natha Stnghv. Emperor, 

Bom h. R. 235, pc. ,, 

** The Queen v. J. Macdonald, [loi'l 
10 Beng. L. R, (.4ppx.) 2. 
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(c) A is accused of a crime. ^ , , , 

The fact that, soon after the commission of the crime, A absconded from 
his house, is relevant under section 8, as conduct subsequent to and affected, 
by facts in issue. , , , ,, , 

■ The fact that, at the time when he left home he had sudden and urgent 
business at the place to which he went, is relevant, as tendmg to explain 
ttie fact that he left home suddenly. 

The details of the busmcss on whidi he left are not relevant, except in. 
so far as they are necessary to show that the business was sudden and imgent. 

Cd) A sues B for inducing C to break a contract of service made by lunv 
with A. C, on leaving A’s service, says to A—“I am leavmg you because B 
has made me a better offer.” This statement is a relevant fact as explanatory 
of C’s conduct, which is relevant as a fact in issue. 

(c) A, accused of theft, is seen to give the stolen property to B, who is 
seen to give it to A’s wfe. B says as he dehvers it—“A says you are to hide 
this.” B’s statement is relevant as explanatory of a fact which is part of the 
transaction. 

(/) A is tried for a riot and is proved to have marched at the head of a 
mob. The cries of the mob arc relevant as explanatory of the nature of the 
bransaction. 

COM7kn!iNT.>-Section 7 deals with the admissibility of facts which are 
the occasion, cause, or effect of facts in issue Section 8 similarly makes ad¬ 
missible facts showing motive or preparation for any fact in issue or relevant 
fact. This section makes admissible facts which are necessary to explain 
or introduce relevant facts, such as place, name, date, identity of parties* cir¬ 
cumstances and relations of the parties. Thus, evidence of other oSences 
committed by the accused is admitted in order to establish his identity or to. 
corroborate the testimony of a witness in a material particular. Section 11 is 
like the present section. 

Illustrations (a) and (b) are examples of introductory fact. 

Illustrations (d) and (e) indicate that explanatory statements are admitted 
under this section irrespective of the fact whether the person against whom 
it is made heard it or was present when it was made. Under this section 
it is not necessary that the person against whom the statement is made- 
should be present when it is made. The English law requires the presence- 
of the person against whom the statement is made. Such statement is 
inadmissible under English law as hearsay evidence unless it is made in the- 
presence of the person whose conduct it affects. This section has introduced 
a dangerous innovation, 

CASE.—Eacts enpporting or rebnttlng an Inference.—Where the ques¬ 
tion was whether A wrote an anonymous letter to B, threatening him and- 
requiring him to meet A at a particular place at an appointed time, the fact 
that A went to the place at the time appointed would be conduct relevant 
under this section and the fact that A had some other busmess to transact at 
that place and time would be relevant as tending to rebut the inference raised 
by his going to the place that he was the author of the letter." 

** TFintam Barnard, (1758) 19 How. St. Trials 815. 
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ndcrant fact.—The Chief Commissioner of Police, Nyasaland, cabled to 
the Commissioner of Police in Bombay, mforming him that four blank drafts 
bearing certain numbers had been stolen from a bank and it was apprehended 
that signatures uould be forged and negotiation attempted in Bombay. It was 
held that the cablegrams were admissible in evidence under this section to 
explain the conduct of the oflicials of the bank in which negotiation was 
attempted and of the Bombay police.® In a case of conspiracy to comnul 
dacoity facts showing close and intimate association of the accused with the 
approver were held admissible under this section.** 


10. Where there is reasonable ground to believe'’ that two or 
Tfiincs *-kid at done moFc pctsons liavc conspired together to commit 
c?cr"o”w^Sn^*d"' an offence or an actionable wrong, anything said, 
done or written by any one of such persons id re¬ 
ference to their common intention,^ after the time when such intentiOQ 
was first entertained by any one of them, is a relevant fact as against 
each of the persons believed to be so conspiring, as well for the purpose 
of proving the existence of the conspiracy as for the purpose of 
showing that any such person was a party to it. 

ILLUSTRATIONS. 

Reasonable ground exists for believing that A has joined in a conspiracy 
to wage war against the Government of India. 

The facts that B procured arms In Europe for the purpose of the con¬ 
spiracy, C collected money in Calcutta for a like object, D persuaded persons 
to jom the conspiracy in Bombay, E published writings advocating the objec 
In view at Agra, and F transmitted from Delhi to G at Cabul the mon^ 
which C had collected at Calcutta, and the contents of a letter written by « 
giving an account of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove A’s complicity in it, although he 
may have been ignorant of all of them, and although the persons by whom 
they were done were strangers to him, and although they may have taken 
place before he joined the conspiracy or after he left it 

COSISIEJfT.—This section refers to things said or done by conspirators 
in reference to the common design. 

Principle.—The principle on whi<di the acts and declarations of oth^ 
•conspirators, and acts done at different tim^, are admitted in evidence against 
the persons prosecuted, is, that, by the act of conspiring together, the con- 
■spirators have jointly assumed to themselves, as a body, the attitude of 1°' 
•dividuahty, so far as regards the prosecution of the common design; thus 
rendermg whatever is done or said by any one in furtherance of that design, 
•a part of the re* gestiz and therefore the act of all. 

Scope. The operation of this section is strictly conditional upon fhem 
being reasonable ground to believe that two or more persons have conspired 
together to commit an offence.**. There must be reason to beheve that there 


” Emperor v. Abdul Gani, (1925) 
27 Bom. L R. 1373, 49 Bom 878, 

Emperor v. Wahiduddin {No. I), 


(1929) 32 Bom L' R. 324. 54 Bom- 521- 
** Banndra Kumar Ohose v. Emperor, 
(1900) 37 Cal. 467, 504. 
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was a conspiracj’ and the accused persons were members of that conspiracj'.* 
The section refers to things said or done by a conspirator in reference to the 
common intention. Anything said, done or written “in reference to the com¬ 
mon intention” is admiffiible, and therefore the contents of letters %vritten by 
one in reference to the conspiracy Is relevant against the others even though' 
not written in support of It or In furtherance of it.* 

Conspiracy.—Conspiracy consists in a combination or agreement behveen 
two or more persons to do an unla%vful act or to do a lawful act by unlawful' 
means. 

The evidence of a conspirator is admissible against his co-conspirator on 
the principle that the thing done, written or spoken was something done in 
carrying out the conspiracy and was receivable as a step in the proof of the 
Conspiracy. The words written or spoken may be a declaration accompany- 
*og an act and indicating the quality of the act as being an act in the course 
of the conspiracy; or the words written or spoken may in themselves be acts 
done in the course of the conspiracy. The words of this section must be con¬ 
strued in accordance with the above principle, and are not capable of being 
construed so as to Include a statement made by one conspirator in 
the absence of the other with reference to past acts done in the actual course 
of carrying out the conspiracy, after it has been completed. The common in¬ 
tention ia in the past.* 

If two or more persons conspire together to commit an offence, eadi is 
^ t>elng the agent of another, and just as the principal is liable for 
me acts of the agent, so each conspirator is liable for what is done by his. 
fel^-conspiiatoT, in furtherance oi the common intention entertained by- 
«>th of them.* 


'Hcasonablc grounds to believe.*—This expression means that there 
5 TO d exist prima /aeic evidence in support of the existence of conspiracy 
e een two accused, and it is then only that anything said, done or written 
by one can be used against the other.* The evidence of a conspirator's subse- 
quen conduct, that is, conduct subsequent to the commission of the offence 
^ conspiracy, is admissible to show that he himself was a conspirator. For 
proving the identity of others, who might have been concem- 
be r 1^* himself in the conspwacy, his subsequent conduct would not 
t ® piat identity must be proved by independent evidence. But, 

existence of a conspiracy showing that he himself was a. 
™ conspiracy, his subsequent conduct is relevant and tho 
ce about it is admissible under this section.® 


ine at ^*^*’1”*®*’ Intention.*—^These words signify a common intention exist- 
Thincr '"'hen the thing was said, done or written by one of them. 

s sai , done or written while the conspiracy was on foot are relevant as- 
129 V. Crown, [1915] Kor. 31 Bom. L. R. 515. 

I ■ p„,_ . * Neamat Singh. [1953] 2 All. 250. 

All. 73fi^ Bhola Nath, [1939] • State of Bombay v. Sardar SarduV 

* iiT,“ „ Sinqh^ (1957) 59 Bom. L. R. 449; State 

43 Bom T (1040) v. Shankar Sakharam, (1957) 69 Bora* 

* ^ 20, p.c. L. B, 244. 

Amperor v. Shafi Ahmed, {1025) 
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■evidence of the common intention, once reasonable ground has been show 
to believe in its existence. Hence, any narrative or statement or confessioi 
made to a third party after the common intention or conspiracy was no longei 
operating and had ceased to exist is not admissible against the other party 
There is then no common intention of the conspirators to which the statemen 
can have reference' 

The section applies to acts and declarations of one of a body of conspira¬ 
tors m respect of the common design of all. Everything said or done by anj 
of the conspirators in furtherance of the common object is evidence agamsi 
each and all of the parties concerned, whether they were present or absent 
Thus, the cries of the mob, with whose proceedings Lord Gordon Avas con¬ 
nected, though made in his absence, were held to be admissible against him 
as explanatory of the objects which he m common with the multitude hao 
in view.* The section is intended to make evidence communications betwe^ 
different conspirators, while the conspiracy is going on, with reference to the 
xiarrying out of the conspiracy.* 

In order to decide whether any act done or statement made or thing 
written by an alleged conspirator is admissible in evidence against any perso^f 
the test is to see, first, whether there is reasonable ground to believe that a 
■conspiracy existed between him and sudi person; and, secondly, whether sum 
act, statement or writing had reference to their common intention.* Tee 
agreement to conspire may be inferred from circumstances which raise a 
presumption of a concerted plan to carry out an unlawful design.* A consp ■ 
racy need not be established by proof which actually brings the parties 
together; but may be shown, like any other fact, by circumstantial evidence. 
r Under s. 34 of the Indian Penal Code, when a criminal act is done 1^ 
. several persons, in furtherance of the common intention of all, each of 
I persons is liable for that act in the same manner as if it were done by him 
1 alone. This section makes admissible in evidence things said or done by a 
I conspirator in reference to the common design. It applies to crimes as w® 

I ~as torts, i.e, to joint offenders as well as joint tort-feasors. It has no bearing 
1 -on the question as to how far a conspiracy to commit an offence or action^b e 
I wTong is an offence under the Indian Penal Code. It is based upon the prin- 
j ciple that, when several persons conspire to commit a crime or a tort, 63 
, TOakes the rest his agent to carry the plan into execution. 

Confession.—A confession by a conspirator made to a Magistrate 
■arrest disclosing the existence of a conspiracy, its objects and the names o 
its members, is not admissible under this section against the co-conspiratom 
jointly fried with him, but only under s. 30." 

.\greomcnt bat not direct nierting neces^.ni-j'.—“Though to establish the 
•charge of conspiracy there must be agreement, there need not be proof o‘ 


* 2I!rza Albnr V. Empercr, (IHD) 
43 Bom. E. R. 20, r c. 

* Lord Gtonj^ (7>rrfon, (1781) 21 
St. Tr. 480. Sa'/ri K'ye v. Qu'en. 
Emprru. (1892-00) 1 U. B. H 14H 

* Emperor v. AUtni Ehiuhan Chueler- 
■6ul/y. (1010) 38 CoL ICO. 178, s.D. 


* B'dm'il.n'ui V. Croum, (1013) F. 1^- 
No. 17 or lois (Cf). 

• Birindnj Kumar Gho3« v. 


peror, (1000) 37 Crtl. 407. 

*• Emperor v. Abani Bhtifban CTti*»r 


(1910) 33 Cal. ICO. s a. 
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•direct meeting or combination, nor need the parties be brought into each 
other’s presence; the agreement may be inferred from circumstances raising 
a presumption of a common concerted plan to carry out the unlawful design. 
So again it is not necessary that all should have joined in the scheme from the 
first; those who come in at a later stage arc equally guilty, provided the agree¬ 
ment be proved”.^ 

CASE.—On a trial for forgery, a letter witten by a person, who had no 
hand in the forgery, to his brother, a stranger to the transaction, was produced. 
The writer of the letter was not examined; but the letter was allowed to go 
In under this section. It was held that the letter was not admissible in the 
absence of evidence that its writer was a conspirator in the fabrication of the 


11- Facts not otherwise relevant are relevant— 

Ttlevanl. 

(1) if they are inconsistent with any fact m issue’ or relevant 
fact; 

(2) if by themselves or in connection tvith other facts they 
tnabe the existence or non-existence of any fact in issue or relevant 
fact highly probable or improbable.2 

. ' ILHJSTRATlONS. 

fa) The question is, whether A committed a crime at Calcutta on a eer« 
tain day. 

The fact that, on that day A was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a 
distance from the place where it was committed, which would render it highly 
improbable, though not impossible, Ibat he committed it, a relevant. 

fb) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed 
either by A, B, C or P. Every fact whidi shows that the crime could have 
been committed by no one else and that it was not committed by either B, C 
or D, is relevant. 

COMMENT.—rrinciple.—Under this section, any fact which either dia-' 
proves or tends to prove or disprove any claim or charge in a case is made 
relevant. The eilect of this and the previous section is to make every relevant 
fact admissible as evidence. Thus, where the question is whether X lent 
, money to V, evidence of the properly ol X about the time of the alleged loan 

I IS admissible as tending to disprove it. Similarly, where the question i^ 

I whether X is the child of Y, evidence of the resemblance, or want of resem¬ 
blance, of X to Y is admissible. In Reg v. Parhhudas'^ West, J, said:—“Sec¬ 
tion 11 of the Evidence Act is, no doubt, expressed in terms so extensive that 
any fact which can, by a chain of ratiocination, be brought into connexion 
wi* another, so as to have a bearing upon a point in issue, may possibly be 
j held to be relevant within its meaning. But the connexions of human affairs 


** Per Jenkins, C. J., in Rarindn* 
Kumar Ohosf v. Emperor, (1009) 37 
Col. 4R7, 507. ^ ' / 

'* Emperor v, Keshav Narayan, 


(1915) 25 Bom L. R. 24S. 

« (1874) II B IT C. 90 01; Emperor 
V. PancAu Da*, (1920) 47 Cal. 671, r.n. 
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are so infinitely various and so far-rcachlng, that thus to take the section in 
its widest admissible sense, would be to complicate every trial with a mass of 
collateral inquiries limited only by the patience and the means of the parties 
One of the objects of a law of evidence is to restrict the Investigations inad* 
by Courts within the bounds prescribed by general convenience, and this- 
object would be completely frustrated by the admission, on all occasions, of 
every circumstance on either side having some remote and conjectwal pro¬ 
bative force, the precise amount of which might itself be ascertainable only 
by a long trial and a determination of fresh collateral issues, g^o^ving up m 
endless succession, as the inquiry proceeded. That such an extensive mean¬ 
ing was not in the mind of the LcgislatiU'c, seems to be shown by several 
indications in the Act itself. The illustrations to Section 11 do not go beyond 
familiar cases in the English I^w of Evidence.” This section renders in¬ 
admissible the evidence of one crime (not reduced to legal certainty by a 
conviction) to prove the existence of another unconnected crime, even though 
it be eognate.“ 

The admissibility under this section in each case must depend on how 
near is the connection of the facts sought to be proved with facts in issue, to 
what degree do they render facts in issue probable or improbable when taken 
with other facts in the case and to what extent would the admission of uie 
evidence be Inconsistent with principles cnxmeiated elsewhere in the Act 
Where the accused was charged with having entered into a conspiracy to 
bring fabe evidence against a certain person, his previous acts of havi^ 
instituted unfounded prosecutions against that person are admissible in evi¬ 
dence.” 

In order that a collateral fact may be admissible as relevant under this 
section there are two requirements* 

(1) that the collateral fact must itself be established by reasonably con¬ 
clusive evidence; and 

(2) that it must, when established, afford a reasonable presumption of 
inference as to the matter in dispute.’^ 

Thus, where the question in issue was whether possession was duly given 
of certain immovable properties under a deed of gift, so as to make it com* 
plete and valid under the Muhammadan law, it was held that, if the deed of 
gift must be held to have operated effectually as to moveable property, tbv 
fact of this partial delivery, being a collateral fact fulfilling all the requirements 
of the law, was relevant under this section as making the existence of the facts 
in issue highly probable," 

Under certain circumstances, in certain cases, the judgment in a previous 
suit, to which one of the parties in the subsequent suit was not a party, may 
be admissible in evidence for certain purposes and with certain objects in the 
subsequent suit.’* Except where they are judgments tn rent, or where they 


*• RtQ. V. Parbhudas, (IS74) 11 BH. 
C. 90; Emperor v. Goma Rama, (1944) 
46 Bom. L. R. 811, 816. 

Hlin Or/aw v. Einj-Emperor 
(1927) 0 Ron 6, 14. 

Hlin Oyaw v. King-Empenr, 

sup. 


*» Khater Sultan v. Rukha Sullanr 
(1904) 6 Bom. L. R. 9S3, 

'• Ibid . p, 935. , 

•• Tepu Khan v. Rajani Mohun 
(IS'^a) 25 Cal. 622, r.B.. holdmz 
'Oujju Lall T, Fatteh Lall, (1890) 
Cal. 171, r.B., is matenaUy qualifi«* 
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relate to puHic watlers, jodgmente not inter paries hove teen always held to 
he not res judimo, but they cannot be wholly excluded lor other purposes m 
00 far as they explain the nature ol possession, or throw hght on the motives 
or conduct of parties or identify property* , .j 

As a general rule, this section is controlled by s. S2 where the evidence 
consists of statements of persons who are dead or who cannot be found; but 
this rule is subject to certain exceptions. 'The test, wheGier the statement 01 
a person who b dead or who cannot be found is relevant and admissible undw 
■thW section (presuming that it is in other respecU within the intention of the 
section) although it would not be admbsible under s. 32, b thb. It b admb-» 
sible under s. U when it is altogether immaterial whether what the dead man 
said was true or fabe, but highly material that he did say it. In th^e cir-. 
■cumstances, no amount of cross-examination could alter the fact, if it be a 
fact, that he did say the thing, and if nothing more b needed to bring the 
thing said in under s. H, then the case is outside S. 32.“ 

1. ‘Inconsistent with any fact In Issue.'—-The usual theory of essential 


ineonsbtency b that a certam fact cannot co-exist with the doing of the act 
in question, and, therefore, that if that fact b true of a person of whom the 
net is alleged, it is impossible that he should have done the act Thus the fact 
of presence elsewhere is essentially inconsbtent with the presence at the 
place and time alleged, and therefore with personal participation in the act 
(theory o! ahbi). 

2. ‘Highly probable or improbable.*—These words point out that the 
connection between the facts In bsue and the collateral facts-sought to be 
proved must be so mediate as to render the co-existence of the two hiphip 
probable.” Where one of the facts in bsue was possession of a revolver, the 
fact that, three weeks previously, the accused displayed a revolver similar in 
sire and appearance to that with the possession of which he was charged, was 
held relevant under this section.” 


Ci\sns.—Highly probable—Where the plaintiffs and some of the defen¬ 
dants were co-owners of certain properties, the question at issue being whether 
there ivas 0 partition between them, and whether under that partition the 
defendanb came to be in possession of a specific property in lieu of their 
shares in all the properties, a petition and a Written statement filed by the 
defendanb in certain previous suits admitting the partition and the.exclusive 
acquisition of the specific property Were put in, but objected to as inadmissible 
in evidence; it ivas held that the documenb were admbsible against those 
defendanb os they made the existence of the partition, which was the fact In 
issue, highly probable. They Were abo admbsible under s. 21, cL (S).** 
by Iho dc>ci?tons of tho Privy Council 
m Ham Ranjan Chuelerbutty V. Ram 


Narairv Singh, (lS9t) 22 I. A. CO. 22 
^1. f>33, nnd Rit/o Kunimr v. fTesho 
Pmhad^ (t«07) 2t T.A.lG.tn AUa77. 

*• Per Banndc, J„ in X^lshntan v, 
AmrtV, (1900) 24 Horn. 691. 699, 2 Bom. 
h. Tt. SSA. 

" Ji D. Sethna v. UtKa Mahomrd 
Shxmi, (1007) 9 Bom. L. R. 1047. 


*» ffmprtsa V. M. J. Vyapoory Moo- 
ddiar, (1881) 6 Cal. 855, 662. 

** Sarojficumar Chakrabarti V. Effi* 
peror, (1932) 59 Cal. 1361. 

** OTOnnwa V. Mobaralort«MM, 
(Ifi'17! 25 Cal. 210; A’ana v. Shanl-ar, 
(1901) 3 Bom. L. B. 4G5; Anrc Tina- 
yak ratwardhan v. JCnrlwri bin Pojbu- 
nath. (1891) 16 Bom. 12o. 
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In a case where the previous suit was to recover a two-thirds ‘ 
the property in question, and the subsequent suit was by a diilcrent p in 
to recover the remaining one-third share of the same property, it was he i 
the subsequent suit that the judgment in the previous suit vms not admissi 
in evidence, the subject-matter in the two suits not being Identic^- 
On a charge of forgery, evidence of possession by the accitse<^f o 
documents suspected to be forged was held to be inadmissible.* t 

question was whether a person >vas a habitual cheat, the fact that he be ong 
to an organization formed for the purpose of habitually cheating in 
was held to be relevant, and it was open to the prosecution to prove 
each person that the members of the gang did cheat.* But in a case o co 
piracy to commit dacoity, facts showing that the object of the 
tion during a period of several months prior to the dacoity in question 
the commission of thefts and other discreditable acts were held inadmissi 
to prove the nature and character of the association.* _ ... 

12. In suits in which damages are claimed, any fact wbicn'^ 
In .lilts for danwffc^. enable the Court to determine the amount oi da 

facts MOftma to rnabla ... s ..ny,'! 

Coort to ertcrminc am- mages wlucli Ought to be awarded, is relevam. 
ouQt arc relevant c - ^ 

COMlvrENT,—rrlnciple.—This section enables the Court to 
facts which will help it to determine the amount of damages which ough ^ 
be awarded to a party. When damages are claimed in a suit, the ® 

damages is a fact m issue. ‘Damages’ are the pecuniary satisfaction w' c 
the plaintiff may obtain by success in an action. They are limited to the o ^ 


which the plaintiff has actually sustained. _ 

Under this section it may be laid down generally that evidence , 

determine, i e, to increase or diminish the damages, is admissible though 
expressly involved in issue. Thus, in an action for breach of promise of lO 
riage, the plaintiff may give evidence of the defendant’s forhme; for it ® 
ly tends to prove the loss sustained by the plaintiff; but not in an action 
adultery, nor for malicious prosecution But the evidence of the amoun 
damages, which is the necessary and obvious result of the defendants bn ^ 
of contract, or of his tort, may be proved, though only alleged generally 
the plaint.* 

Section 73 of the Bidian Contract Act lays down the rule govemio 
damages in actions on contract ,. J 

Section 55 of the Evidence Act lays down the conditions under w 
evidence of character may be ^ven in civil cases with a view to damages. 


- ,, 13. Where the question is as to the .existence of any right^ or 
' Facta relevant wben custoni,^ the following facts are relevant: 
riffb* Of custom i« in (o) any transaction® by which the ^ 

custom in question wa.s created, claimed,'* -j,' 
recognized,® asserted or denied, or which was inconsistent with i' 
existence: 


** Tepti Khan v. liajaniMohunDaa, 
(189S) 25 Cal. 622. p.b. 

t RtQ. V. Parbhudaa, (1874) 11 B. 
H. C. 90. 

• Kaltt 2Una v. Emptnjr, (1009) 


37 Cal. 91. ... 7 ), 

• Emperor v. iroAiVWWdjn 
(1929) 32 Bom. L. B. 324, 54 Bom. o- ' 
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does not apply to conditions in India. A custom observed in a partitndai 
district derives its force from the fact that it has, from long usage, obtained 
m that district the force of law. It must bo ancient, but it Is not of the 
essence of this rule that its antiquity must in every case be carried back to a 
period beyond the memory of man. It will depend upon the circumstances 
of each case what antiquity must be established before the custom can be 
accepted. What is necessary to be proved is that the usage has been acted 
upon in practice for such a long period and with such invariability as to 
show that it has, by common consent, been submitted to as the established 
governing rule of the particular district.** 

A custom to be recognized by a Court should be— 

(1) Ancient, (5) compulsory and not optional, 

(2) contmuous and uniform, (6) peaceable, and 

<3) reasonable, (7) not immoral. 

(4) certain. 

The customs which will bo recognized under the Act will be— 

(1) general, e g, customs common to a class of people living in the same 
district or belonging to the same caste or community? 

(2) public, i e., any custom which is a matter of public interest; 

(3) private, eg., family customs and usages, liie burden of proving 
a custom lies on the party setting it up. 

In order to prove a custom— 

(1) The evidence should be such as to prove the uniformity and conti¬ 
nuity of the usage and the conviction of those iollowing it that they were 
acting in accordance toiffi law, and this conviction must be inferred from the 
evidence Oral evidence of witnesses who depose to having heard of the 
custom from their deceased ancestors is admissible.*' 

(2) Evidence of acts of the kind, acquiescence in those acts, their publi¬ 
city, decisions of Courts, or even of panchayats upholding such acts, the 
statements of experienced and competent persons of their belief that such 
acts were legal and valid will all be admissible, but it is obvious tha^ 
although admissible, evidence of this latter kind will be of little weight it 
unsupported by actual examples of the usage asserted ** 

A trade usage or custom may be proved in the same way as a family 
custom, except that it is unnecessary to show that such a custom is either 
ancient or contmuous. A trade usage may be still in course of growth; it 
may require evidence for its support in each case; but in the result it “ 
enough if it appear to be so well known and acquiesced in, that it may he 
reasonably presumed to have been an ingredient tacitly imported by the 
parties into their contract." 

3. ‘Transaction.’—A transaction, in the ordinary sense of the word, i* 
some business or dealing which is carried on or transacted between two or 
more persons. 


” S’uSftan* V. Nateab, (1940) 43 
Bom. L. R. 432, (1941) 22 Lah. 154, 08 
I. A. 47. 

** Sri Kriihna Datt V. Ahmadi 
mu, (1934) 67 All. 688. 


'* Gopa'avyon v, Raghnpotiyyon, 
(1873) 7 M. H. C. 250, 254. ^ 

I* JugqomohunQhoiev, Manielcchana, 

(1859) 7 M. I. A. 263, 282. 
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The term ‘transaction’ is not confined to o dealing with property between 
two persons inter flroj, but includes a testamentary dealing with the pro- 
perty.*’ 

■Whetlxer judgments not infer parfes (between the same parties) are 
admissible in evidence under this section as ‘transactions’ [cl. (o)] or ‘parti¬ 
cular instances’ [cl. (b)] gave rise to conflicting decisions,'* but, in view of 
subsequent pronouncements of the Judicial Committee, under certain circum¬ 
stances, in certain cases, the judgment m a previous suit, to which one of the 
parties in a subsequent suit was not a party, may be admissible in evidence 
for certain purposes and with certain objects in the subsequent suit.” 

The Privy Council has admitted in evidence judgments and orders not 
between the same parties.® A decree eighty years old dismissing a suit on 
the ground that the defendants had mokurari tenure was admitted as cogent 
evidence of their ancient po'jsession, of the rate of rent paid, and of their 
title having been long ago asserted successfully.*' Police orders made under 
the provisions of the Criminal Procedure Code to prevent breaches of the 
peace in cases of dispute as to immoveable property are held admissible in 
evidence under this section to show the fact that such orders were made. 
This necessarily makes them evidence of the facts appearing on the orders 
themselves, viz, who the parties to the dispute were; what the land in dis¬ 
pute was; and who was declared entitled to retain possession. For this pur¬ 
pose and to this extent such orders are admissible in evidence for and against 
anyone, when the fact of possession at the date of the order has to be 
ascertained ** 

Judgments not infer parfes might be admissible in evidence as establishing 
a particular transaction, if any, by which the relevant right %vas asserted, 
recognised, claimed or denied, but in no case the reasons and the findmgs 
of fact arrived at In them would be admissible in evidence® 

The judgment of a Court is a document which usually contains both a des¬ 
cription of the litigation, and the adjudication with the reasons for the adjudi¬ 
cation. The narrative given in a judgment not inter partes of the nature of 


Chandrakant v. Sltaratchandror 
[1954] U. B. 123. 

« Oujju Lall V. Paffeh Lall, (19S0) 
6 Cal. 171, r.B.. approved of in Suren- 
der Nath Pal Ohou^hry t. Brojo Nath 
Pal Chowdhry, (188C) 13 Cal. 352, 
FB.; iS«6raman»/cin v. paromaawarem, 
(1887) n Mad. 116; malanta v. 
Imamsahib, (1892) 16 Mad. 361; Bart- 
chhoddai Krishnadaa v. Bapu Narhar, 
(1886) 10 Bom. 439; Bam Ktthun v. 
Niranjan Panda, (1932) 12 Pat. 285; 
Indar Singh v. Fateh S^nqh. (1920) 1 
Lah. 640; Shankar v. Kesheo, (1929) 
26 _N. L. B. 33, m. Not approved 
of in The Collector of Oorakhpur v. 
Palaldhari Singh, (1889) 12 All. 1, F.B.; 
Tepu Rhan v. i?ajan» Mohun Dag, 
, (1898) 25 Cal. 622, f.b.; Lakshman v. 
Amrit. (1900) 24 Bom. 591, 2 Bom. 


L. R, 586; Oovin^j* v. Ckhotahl, (1900) 
2 Bom. L. R. 651; Mahamad v. Hasan, 
(1900) 31 Bom. 143, 0 Bom. L. R. 65; 
n-’ (1931) 

236 ; 
id L<dl 


•• iiura nuryon Lhuckerbutty v. Bam 
Narain Singh, (1894) 22 I. A. 60, 
22 Col 633; Buto Kuntcar v. Kesho 
Ptnhad, (1807) 24 I. A. 10, 19 All. 
277. 

*® Ihid. 

** Bam Banjan Chuckerbutty v. i7a»> 
Narain Singh, tbid. 

** Dinomoni Choiodhrani v. Brojo 
ilohini Chmedhranx, (1901) 29 I. A. 
24. 33. 4 Bom. L. R. 167, 29 Col. 187. 

** Oajanfar Ah Khan v. Province of 
Assam, [1944] 1 Cal. 203. 
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the Ltigation, the names of the parties and witnesses, the rival assertions or 
claims, and the character of the evidence oral and documentary is admissible 
imder s 35 to prove those facts, if rele\’ant under this or other section. The 
Court’s written judgment is often the most convenient means of proof, and, 
m the case of an old proceeding, sometimes the only available proof of these 
matters. Thus a statement in a decree tliat a certain pedigree table had 
been put m evidence by one of the parties was admitted in evidence of that 
fact imder s. 35 m a subsequent suit between other parties.** 

In the case of an adjudication not inter partes its existence alone is admis¬ 
sible under s. 43. and only in cases where such existence is relevant. Its cor¬ 
rectness or mcorrectness is not admissible, nor are the reasons on which it is 
based. Although a judgment (ie an adjudication) in a proceeding A v. B 
•may perhaps be used in a subsequent proceeding A and B u. C as evidence 
that there was a decision on a certain pomt, it cannot be used as evidence 
that there was an accurate decision based on true facts.® 

A finding of fact arrived at on the evidence in one case is not evidence of 
that fact in another case between different parties.* So far as regards the 
truth of the matter decided, a judgment is not admissible evidence against 
one who is a stranger to the suit In a suit for possession of land a judgment 
m a previous suit, though admissible as evidence of assertion of a right to 
the land, is not evidence of the right as against a stranger.* Where the 
right of a party has been concluded by a judgment that judgment is admis¬ 
sible to prove that fact.* 

4. ‘Claimed.’— This word indicates that the right is asserted to the know¬ 
ledge and m the presence of the person whose right will be affected by the 
establishment of the claun. The mere assertion of a right in a document to 
which the person against whom the right is asserted is not a party and of 
which he knows nothing is not to claim the right.* 

A judgment, not inter partes, and mentioning a fact not relevant in that 
case, is inadmissible in evidence to prove that fact in a subsequent case. 
Thus the previous decision not inter partes, in which it was mentioned that 
N took F in adoption, when the fact of adoption was not relevant in that 
case is inadmissible to prove P’s adoption to N in a subsequent case.' 

5. ‘Recognised.’— Judicial recognition of a custom is relevant under this 

section as an instance of the custom being recognised.* But a judicial deci¬ 
sion is fat iTcan the same impoitance as a clear-cut instance c4 

recognised by the parties themselves.* 

*• ColUclor of Oorakhpur v. Ram (1937) 39 Bom L. R. 731, 16 Pat. 258. 
5undar Mai, (1934) 61 I. A. 286, 36 pc. 

Bom. L R. 867, 36 All. 463. » Maroti v. Jagannathdas, [1940] 

** Govinda Narayan Singh v. Sham Nag. 699 
Lai Stngh, (1931) 68 I. A. 125, 136, 33 • Rafa Sri Sri Jyoti Prasad Smgh 

Bom. L B. 883, 58 Cal. 1187, Devidatl Deo v. Bharat Shah Bahu, (1935) 15 Pat. 
V. Skriram l^arayandaa, (1931) 56 260. 

Bom. 324. 34 Bom L. R. 236 » Dalu v. Juhar Mai, [1951] 1 Raj- 

* Oopika Raman Roy v. Aial Smgh, 166 

(1929) 60 I. A. 119, 31 Bom, L. R. « Met. Janat Bihi v. Ghulam 
734, 50 Cal. 1003, followed m ShanXar Hussain, (1934) 10 Lab. 307. 

V. Kesheo, (1929) 26 N. L. R 33, p.b. » Deiean Singh V. Mst, Santi, (1936) . 

* Kesha Prasad v. Bhagjogna Kuer, 17 Lah. 809. 
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Cases.— In deciding a suit for damages arising from a malicious prosecu- 
lon, the Judge treated the judgment of the Magistrate and the evidence given 
>efore the hlagistrate, in the prosecution complained of, as evidence in the 
jase. And looking at the judgment of the Magistrate as being a record of 
;he facts found, the Judge came to the conclusion that the plaintiff was not 
present at the time when the alleged offence was committed; and decreed 
the plaintiff’s claim. On appeal, it was held that it was not permissible to the 
Judge to utilise the judgment of the Magistrate In the way he did; and that 
s. 43, 13 or 11 of the Evidence Act did not apply to the case.* 

Conclusion.— Judgments which support a plea of res judicata imder s. 
11, Civil Procedure Code, or that of atitreiois acquit under s. 403, Crimi¬ 
nal Procedure Code, judgments iu rcm., and judgments which refer to a matter 
of public nature, are expressly made relevant by the Act. But other judg¬ 
ments are irrelevant, unless their existence is either a fact in issue or rele¬ 
vant under some other section of the Act. That there are cases where the 
existence of a judgment might become a fact in issue or a relevant fact 
xmder some other section of the Act, is perfectly clear from the illustrations 
to s. 43. 

■ 14. Facts shotving the existence of any state of mind, such as 
F«et» ihowinK exi*- intention, knowledge, good faith, negligence, rash- 
neiss, ill-will or good-will towards any particular 
person, or showing the existence of any state of 
body or bodily feeling, are relevant, when the existence of any such 
state of mind or body or bodily feeling is in issue or relevant. 

Explanation 1 .—A fact relevant as showing the existence of a 
relevant state of mind must show that the state of mind exists, not 
generally, but in reference to the particular matter in question 

Explanation 2 —But where, upon the trial of a person accused 
of an offence, the previous commission by the accused of an offence 
is relevant within the meaning of this section, the previous conviction 
of such person shall also be a relevant fact. 

ILLUSTBATIONS. 

(a) A is accused of receiving stolen goods knowing them to be stolen. 
It is proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen 
articles is relevant, as tending to show that he knew each and all of the 
articles of which he was in possession to be stolen. 

(b) A is accused of fraudulently delivering to another person a counter¬ 
feit coin which, at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its drffvery, A was possessed of a number of 
other pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit coin knowing it to be counterfeit is relevant. 

(c) A sues B for damage done by a dog of B’s, which B ’ ’ ’ - 

ferocious. 

* Gulabdutrid v. Chunilal, (1907) 9 Bom. L. R. 113' 
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The facts that the dog had previously bitten X, Y and Z, and that they 
had made complaints to B, are relevant, 

(d) The question is, whether A, the acceptor of a bill of exchange, knew 
that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner before 
they could have been transmitted to him by the payee if the payee had been 
a real person, is relevant as showing that A knew that the payee was a fictitious 
person 

(c) A IS accused of defaming B by publishing an imputation intended to 
harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill-wiU on 
the part of A towards B is relevant, as proving A's intention to harm Bs 
reputation by the particular pubhcation in question. 

The facts that there was no previous quarrel between A and B, aad 
that A repeated the matter complained of as he heard it, are relevant, as 
showmg that A did not intend to harm the reputation of B. 

(i) A is sued by B for fraudulently representing to B that C w^ 
solvent, whereby B, being mduced to trust C, who was insolvent, suffer®^ 
loss. 

The fact that at the time when A represented C to be solvent, C was 
supposed to be solvent by his neighbours and by persons dealing with bim. 
is relevant, as showing that A made the representation in good faith, 

(g) A is sued by B for the price of work done by B, upon a house of 
which A is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving 
that A did, in good faith, make over to C the management of the work h» 
question, so that C was in a position to contract with B on C’s own accou^'** 
and not as agent for A. 

(h) A is accused of the dishonest misappropriation of property which 
he had found, and the question is whether, when he appropriated it, he 
bebeved in good faith that the real owner could not be found. 

The fact that pubUc notice of the loss of the property had been given 
m the place where A was, is relevant, as showing that A did not in good 
faith bebeve that the real owner of the property could not be foimd 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently by C, who had heard of the loss of the property and 
wished to set up a false claim to it, is relevant as showing that the 
■ that A knew of the notice did not disprove A’s good faith. 

ft) A is charged with shooting at B with intent to kill him. In order 
to show A’s intent the fact of A’s having previously shot at B may be 
proved. 

0) A is charged with sending threatening letters to B. Thrcatenmg 
letters previously sent by A to B may be proved, as showing the intention 
of the letters. 

(k) The question is, whether A been guilty of cruelty towards B, 
his wife. 
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Expressions of their feeling towards each other shortly before or after 
the alleged cruelty are rele%'ant facts. 

(l) The question is, whether A's death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant 

facts. 

(m) The question is, what was the state of A’s health at the time an 
assurance on hb Ufe was effected. 

Statements made by A as to the state of his health at or near the time 
m question are relevant facts. 

fn) A sues B for negligence in providing him with a carriage for hire 
not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect 
of that particular carriage is relevant. 

The fact that B was habitually negligent about the carriages which he 
let to hire is irrelevant. 

fo) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his 

intention to shoot B. 

The fact that A was in the habit of shooting at people with intent to 
murder them is irrelevant. 

(p) A is tried for a crime. 

The fact that he said somethihg indicating an intention to commit that 
particular crime is relevant. 

The fact that ho said something indicating a general disposition to com* 
mlt crimes of that class is irrelevant. 

Confession.—.This section declares that facts which show the existence 
of any state of (1) mind, viz, intention, knowledge, good faith, negligence, 
rashness, ill-will, good-wUl or (2) body or (3) bodily feeling are relevant 
when such state of mind or body is in issue or relevant. 

Intention, knowledge, and similar other states of mind, are matters of 
cogent inquiry in criminal cases; In civil cases they are very material, eg, 
in cases of malicious prosecution, fraud, negligence, etc. 

Principle.—\l^ere the question is as to knowledge, intent, motive, or 
any bodily or mental state, evidence of other acts done, showing the exis¬ 
tence of such knowledge, intent, motive, or bodily or mental slate, are ad¬ 
missible, even though it involves the proof of other crimes. Evidence ad¬ 
mitted for such purpose must be confined within the limits for which it is 
admitted. 

■When the existence of a mental or bodily state or bodily feeling is in 
issue or relevant, then the facts from which the existence of such mental or 
bodily state or bodily feelmg may be inferred are relevant. See the illus¬ 
trations. Illustrations (e), (i) and (i) deal with intention; (c\, (b), (c) and 
(d), with knowledge; (f), (g), and (h), with good faith; (n), with nepligence 
and knowledge; (k), (1) and (m), with mental and bodily feelmg To ex¬ 
plain states of mind evidence is admissible though it does not otherwise bear 
upon the issue to be tried. 

The principle on which evidence of similar acts is admissible is not to 
show that because the defendant has committed one crime therefore he 
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would be likely to commit another, but to establish the ommtis of the act 
and rebut, by anticipation, the obvious defences of ignorance, accident, 
mistake or other innocent state of mind.* 


In Reg v. Parbhudfls’® West, J, said* “The possession by an accused 
of several other articles deposed to have been stolen would, no doubt, have 
some probative force on the issue of whether he had received the particular 
articles which, he was charged with having dishonestly received, and the 
receipt or possession of which he denied altogether, yet, in the first illus¬ 
tration to Section 14, it is set forth as a preliminary to the admission of 
testimony as to the other articles that ‘it is proved that he was in possession 
of [the] particular stolen article’ The receipt and possession are not allowed 
to be proved by other apparently similar instances, only the guilty know¬ 
ledge which can be inferred satisfactorily through a conscious or unconscious 
application of the law of probabilities from a multiplication of the fractions 
representing in each case the ratio of probable ignorance to probable know¬ 
ledge of how the goods had been come by. Illustration (o) to the same 
section makes a previous attempt by the accused to shoot the person mortl^r- 
cd, evidence of the accused’s intention, but not of the act that caused the 
death, yet it is certain that on the issue of whether A actually shot 5 or 
not, the fact that he had previously shot at him, would have some probative 
force, so, too, would proof of a general malignity of disposition by evidence 
*that A was in the habit of shooting at people, with intent to murder them* 
yet this evidence is excluded even as proof of A’s intention, either as too 
remotely connected with the particular intention in issue or as raising 
collateral questions, which could not properly be resolved in the case” 
tins case the accused was charged with having forged a promissory not* 
and it was held that evidence that a number of documents apparently forged, 
or held in readiness for the purpose of forgery, were found in the prisoners 
possession was not admissible." Evidence of the possession and attemp*^ 
disposal of coins of an unusual kind ^vas, therefore, considered relevant on 
a charge of uttering such coins soon afterwards when the factum of utter¬ 
ing was denied." Similarly, where the accused was charged under s. 206 or 
the Indian Penal Code with fraudulently transferring three properties to 
three different persons on a certain day, in order to prevent their being 
seized In execution of a decree, and the prosecution tendered evidence of 
five other fraudulent transfers of property effected by the accused on the 
same day, and apparently with the same object, this evidence was admissible 
to prove cither that all those transfers i%-cre parts of one entire transactio"* 
or that tlie particular transfers which were specified in the charge were 
made with a fraudulent intent.” Where a man Is prosecuted for making 
speeches promoting hatred and enmity between difrercnt communitir* 
(s. 1S3A, Indian Penal Code), previous speeches made by him are admissible 


• Pliir-'an, "th e.ln.. p. )B7. 

»• n‘i7tj II H.TI. C. t*n. PI, 02. 

»' T. rarWuJw. |1S74) n IT.ll. 
C. M. 


•* Qi4'^-J7mpre*t 
R Horn 223. 

16 Bom. 4U. 
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m evidence against him to show his intention in making the speeches which 
are the subject-matter of the proceedmgs.“ 

Scope.— This section applies to cases “where a particular act is more 
or less criminal or culpable, according to the state of mind or feelmg of 
the person who does it; as for instance in actions of slander or false im¬ 
prisonment, or malicious prosecution, where mahce is one of the main m- 
gredients in the wrong which is charged, evidence is admissible to show 
that the defendant was actuated by spite or enmity against the plaintiff; or 
again, on a charge of uttering counterfeit com, evidence is admissible to 
show that the prisoner knew the coin to be counterfeit, because he had other 
similar coins m his possession, or had passed such coin before or after the 
particular occasion which formed the subject of the charge. The illustra¬ 
tions. show with sufficient clearness the sort of cases in which this evi¬ 
dence is receivable. But I thmk we must be very careful not to extend the 
operation of the section to other cases, where the question of guilt or m- 
nocence depends upon actunl facts and not upon the state of a man's mind 
or feeling. We have no right to prove that a man committed theft or any 
other crime on one occasion, by shewmg that he committed similar crimes 
on other occasions 

Explanation I.—Illustrations fn), (o) and (p) explain the purport of 
this Explanation. Under this ExplanaUon evidence of general reputation ia 
excluded. The evidence relating to the state of mind of a person must show 
that the state of mind exists not generally but in reference to the particular 
matter in question Evidence of general disposition, habit or tendencies is 
inadmissible.*' Anything having a distinct and immediate reference to the 
particular matter in question is admissible” See illustrations (a) and (h). 

Explanation 2.“Jriiis Explanation distinctly states that, where the pre¬ 
vious commission of an offence is relevant, the previous conviction of such 
person should also be a relevant fact The Explanation is a particular ap¬ 
plication of the general rule contained in the section itself. Previous con¬ 
victions become relevant when the existence of any state of mind, or body, 
or bodily feeling, is m issue or relevant.” See illustrations fe} and (f) to 
s. 43. 


CASES.—Where the prosecution tendered in evidence a copy of a letter 
written by the accused to the editor of a newspaper sending for publication 
a pamphlet charged as seditious and the letter indicated the writer’s motive, 
it was held that the copy was admissible under s. 9 and this section as evi¬ 
dence of the accused’s intention.” Similarly, a writing made subsequent to 
the writing regarding which the writer was charged \vith sedition and 


*• Ja/jannath Prtuad v. Cnjim, [1942] 
Xac. 62. 

** Per Garth, C. J., in Empress r. 
Al. J. Tt/apoori/ Moodehar, (ISSl) C 
Gal. C55. C59. 660; Ghandhi r. The 
King, [1941] Ran. 506. 

** See i;»i;>rror v. Gangaram, (1920) 
-2 Bom. L. It. 1274; Emperor v, Hafi 
Sher MahomrtJ, (1921) 2S Bom. L. R. 


214, 40 Bom. 958. 

** Emperor v. Debendra Prosad, 
{1909} 30 Cal. 673, 

*■ Emperor v. AUoomvja llusan, 
(1903) 23 Bom. 129, 135, 5 Bom. L. R. 
803. Soo TTasir v. Qtteen’Empreas, 
(1895) P. R. No. 7 of 1895 (Cr). 

*• Emperor V. Sprat! {Xo. 2), (1927) 
30 Bom. L, B. 314. 
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louad in his possession was held admissible under this section as evidence 
of intention.” 

But in a case of conspiracy to commit daeoity, facts showing that the 
object of the illegal association during a period of several months prior to 
the daeoity in question had been the commission of thefts and other dis¬ 
creditable acts were held inadmissible under this section to throw any 
light on the existence of an intention to commit, or to engage in a conspiracy 
to commit, the daeoity charged” 

The accused conspired together, murdered a person and implicated 
their enemies into the offence. The persons so implicated absconded, but 
the truth came to light and the accused were tried for the offence. At the 
trial evidence was led to show that on two previous occasions the accused 
had committed murders but had falsely charged and got convicted some 
other enemies of the accused. It was held that sudi evidence was not ad¬ 
missible as it amounted to evidence of similar acts and therefore of habit 
on the part of the accused and was therefore inadmissible under ills, (o) 
and fpj.” 

Explanation l.--Where the accused were charged with belonging to a 
gang of persons associated for the purpose of habitually committing daeoity, 
evidence of previous conviction of theft or of an order for giving security 
as the accused habitually committed thefts was held inadmissible on the 
ground that such evidence did not indicate an intention to commit the 
particular crime with which the accused were charged.” 

Explanation 2.—A warrant was issued for the arrest of the accused un¬ 
der the Bombay Prevention of Gambling Act In execution of this warrant, 
when the police entered his room, no actual play was seen, but there were 
found playing cards on the ground, and ten persons including the accused 
were found sitting In a circle. Upon these facts the Magistrate convicted the 
accused of keeping a common gaming house. Amongst other facts he took 
into consideration the previous convictions of the accused under the Gambling 
Act. On appeal, it was held that the evidence that the accused had been 
previously convicted of the same offence was admissible to show guilty know¬ 
ledge or intention” This case is of doubtful authority because the previo^ 
conviction is nothing more than evidence of bad character which is excluded 
by s. 54. The section does not extend to cases where the question of guilt 
innocence depends upon actual facts and not upon the state of a man’s mind 
or feelmg 


15. "Wheji there is a question whether an act was accidental or 
nlVon ^ intentional, or done with a particular knowled?® 

occUlenlal or jn. or intention, the fact that such act formed part 
teniiouai. ^ q Series of similar occurrences, in each of which the 

person doing the act was concerned, is relevant. 


*» Empwr V. Spratt (No. J), {1927J 
30 Bom. L. It. 31.-.. ' 

Empfror v. irafii’ffiwWm (JTo. 7) 
(1920) 32 Bom. L. It. 324, 54 Bom. 624, 
** Fmptror v. Gangaram, (1920) 2® 
Bom. L. It. 1274. 
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ILLUSTRATIONS. 

(a) A is accused of burning down his house in order to obtain money 
for which it is insured. 

The facts that A hved in several houses successively each of which he 
insured, in each of which a fire occurred, and after each of which fires A 
received payment from a different insurance office, are relevant, as tendmg 
to show that the fires were not accidentaL 

(b) A is employed to receive money from the debtors of B. It is A’s 
duty to make entries in a book showing the amounts received by him. He 
makes an entry showing that on a particular occasion he received less than 
he really did receive. 

The question is, whether this false entry was accidental or mtentional. 

The facts that other entries made by A in the same book are false, and 
that the false entry is m each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental 

The facts that, soon before or soon after the delivery to B, A delivered 
counterfeit rupees to C, D and E are relevant, as showmg that the delivery 
to B was not accidental. 

COMMENT.—I*rlnclple.—^fhere it is uncertain, whether an act was done 
with a guilty knowledge or intention or whether it was innocent or accidental, 
proof that it formed one of a series of similar acts raises the presumption 
that the act in question and the others, together forming a scries, were done 
upon system, and were therefore not innocent or accidental Tliis section 
is an application of the general rule laid down in s. 14, and the words of 
the section as well as of illustration (a) show that it is not necessary that 
all the acts should form parts of one transaction, but that they should be 
parts of a series of similar occurrences.*’ For example under ill (a) the 
fact that the shops of the same person insured against fire were successively 
burnt down on difierent occasions is relevant (o prove that the incidents 
were not accidental but part of a design* 

Section l4 provides that facts showing the existence of any state of mind, 
sudi as intention or knowledge, are relevant, when the existence of any such 
state of mind is in issue or relevant; and tWs section provides specifically for 
allowing evidence of similar occurrences, in each of which the person doing 
the act was concerned, whenever there is a question whether an act is done 
with a particular knowledge or intention* In this section, as in s. 14, the 
intention of the party is taken into account. But if there is no common link 
between the fact to be proved and the evidentiary fact, they cannot form a 
series A regular system worked by the common intention should be proved. 

Evidence tending to show that the accused has been guilty of criminal 
acts other than those covered by the indictment is not admissible unless upon 

“ Eni/xrerv. Prosod. {1909) 1 Cal. 611. 

56CttI. 573. Sec nI«o iTmperor V. PanfAu • Sinpcror v. Harjh'Qn T'oT/V, (19-.> 
Dos. (1920) 47 Cftl. 071. r.n.j QhatuIU 50 Born. 174, 182, 23 Bom. L. It 
V. [1941] Ron. 600. 115, 

' N'lirol v. Brnjww, [1939] 
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the issue whether the acts charged against the accused were designed or acci¬ 
dental, or unless to rebut a defence otherwise open to him. 

Whenever it is necessary to rebut, even by anticipation, the defence of 
accident, mistake or other innocent condition of mind, evidence may be given 
to prove that the accused has been concerned in a systematic course of con¬ 
duct of the same specific kind and proitiinate in time to the conduct in ques¬ 
tion* 

CASES.—Arson.-—Upon a trial for arson with intent to defraud an insu¬ 
rance company, evidence that the accused had made claims on two other 
insurance companies in respect of fires whidi had occurred in two other houses 
which he had occupied previously and in succession, was admitted for the 
purpose of showing that the fire which formed the subject of the trial was 
the result of design and not of accident.* Similarly, the fact that the shops o 
the same person insured against fire were successively burnt down on diffS" 
rent occasions was held to be relevant to prove that the incidents were not 
accidental but part of a design.* 

Cheating.—On the trial of an indictment for endeavouring to obtam an 
advance from a pawn-broker upon a ring by the false pretence that it was a 
diamond ring, evidence was admitted that two days before the transaction m 
question the accused had obtained an advance from a pawn-broker upon a 
chain which he represented to be a gold chain, but which was not so, su® 
endeavoured to obtain from other pawn-brokers advances upon a ring which 
he represented to be a diamond ring but which, in the opinion of the wit" 
nesses, was not so This ring was not produced. It was held that the evi¬ 
dence was properly admitted * 

On a charge against the accused of cheating by falsely representing that 
he was the agent of an estate and could procure for the complainant appoint¬ 
ment to the vacant post of manager to the estate, and thereby obtaining a sum 
of money as a pretended security deposit, evidence of instances of similar but 
unconnected transactions with other persons, before and after the date of the 
offence charged, was held admissible under this section, not to establish the 
factum of the offence but to prove that the transaction in issue was one oi 
a systematic series of frauds, and that the intention of the accused on the 
particular occasion in question was dishonest and fraudulent.^ 

Libel.—In an action for libel instances of acts of the plaintiff more of 
less closely resemblmg the particular act of misconduct imputed to the plain¬ 
tiff in the libellous statements are not admissible in evidence. The defendant 
must justify the libel as true in substance and in fact by proving its truth, not 
the truth of other acts and occasions having nothing to do with the one iu 
question.* 

* Amnia Lai Uazra • r. Emperor, * The Queen v. Francis, (1874) L. B- 
(1015) 42 Col. 957; Emperor v. Harjtvan 2 C. C. R 128. 

Fo/ji, (1925) 50 Bom. 174, 28 Bom. L. R. * Emperor'S. DebendraProtad,{V)i^^) 
115. 3® Cal. 673; Emperor v, Yahub 

« EeQtna v. Gray, (1860) 4 F. & P. <J910) 39 All. 273. 

1102. ■ Kadirehaw H. Suklua V. Firojsha^ 

» Eural Amin v. Emperor, [1939] Jt. Batnagar, (1913) 15 Bom. L. B* 
1 Cal. 611. 130. 
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MurdtT.—Where accused had been convicted of the wilful murder of an 
infant child winch tijcy had received from its mother on certain ropresenta- 
•tions os to their willingness to adopt it, and upon payment of a sum inadequate 
for its support for more than a very limited period, and whose body the evi¬ 
dence showed had been foxmd huned in the garden of a house occupied by 
them, the Court admitted evidence that several other infants had been receiv¬ 
ed by the accused from their mothers on like representations and on like- 
terms and that bodies of infants had been found buried in a similar manner 
in the gardens of several houses occupied by the accused* Similarly, where- 
the Court had to decide whether a person was maliciously shot or whether 
the shooting was accidental, proof that the accused had at another time shot 
at the same person was considered relevant ” Where a woman was charged 
with the murder of her child by poison, and the defence was that Its death 
resulted from an accidental taking of such poison, evidence to prove that t%vo 
other children of hers and a lodger In her house had died previous to the 
present charge from the same poison uas held to be admissible " 

Robbery.—p introduced himself as a Baja’s son to a prostitute who passed 
into his keeping. He then mtroduced G as hts door-keeper and both visited 
her house till the night of December 9,1914, when she was found next morn¬ 
ing to have been murdered and robbed. P and G were tried on charges of 
murder, conspiracy to rob, theft; and abetment of each other in the commis¬ 
sion of the theft and murder. It was held that evidence that P had similarly 
introduced himself as a wealthy man in 1915 and 1918 to three other prostitutes 
who each became his mistress, that he then mtroduced G as his door-keeper, 
that both visited the women, and suddenly disappeared, and that their dis¬ 
appearance was followed by discovery, by the women, in each case, of the 
loss of their money or ornaments, was not admissible under s. 9, 14 or 15. 
Section 9 did not apply for the purpose of proving identity as the murder and 
theft took place in December, 1914, and the subsequent incidents in 1915 and 
1918. Section 14 was not applicable, as the evidence of the subsequent occur¬ 
rences did not show the state of mind of the accused towards the murdered 
woman. The first explanation and His. (t), (j) and (o) to that section exclud¬ 
ed such evidence. Section 15 was not applicable as there was no question of 
the acts of murder and theft being accidental or intentional or done with a 
particular knowledge or intent, but that they were plainly intentional. Evi¬ 
dence of the subsequent incidents was also not admissible under s. 11.** 

16. When there is a question whether a particular act was done, 
Existence of co< the existence of any course of business,"' according 
on.usines3 when rete- to which it naturally would Lave been done, is a 
relevant fact. 

ILLUSntATIONS. 

(e.) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in 

* Jifaljrt V. AliomeyOtnenl for « R(g. v. Cotton, Cox. 

South Wales, [1894] A. C. B7. 400;Be^. v. 7?oden, (1874) 12 Cox. 630. 

Yoke's Case, (1823} Russ. * By. ** Emperor v. Panchu Das, (1920) 
531. 47 Cal. 671, r.B. 
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a certain place to be carried to the post, and that that particular letter was 
put in that place, are relevant. 

(b) The question is, whether a particular letter reached A. The tacts 
that it was posted in due course, and was not returned through the Dead Letter 
OfBce, are relevant. 

COM3IENT.—Principle^Under this section when the ordinary course of 
a particular business is proved, the Court is asked to presume that, on the 
particular occasion in question, there was no departure from the ordinary 
and general rule. For instance, if letters properly directed to a gentleman 
be left with his servant it is only reasonable to presume pnma jacie that they 
reached his hands. Section 114, illustration (b). Jays down that the Court 
may presume that the common course of business has been followed in parti¬ 
cular cases This presumption is an application of the general maxim onw»a 
pTOBsumuntur nte esse acta (all acts are presumed to be rightly done), an 
is based on the fact that the conduct of men in official and commercial matters 
IS, to a great extent, uniform In such cases there is a strong presumptio^ 
that the general regularity will not, m any particular instance, be departe 
from 

1, ‘Course of business.’-This must mean the ordinary course of a pro¬ 
fessional avocation or mercantile transaction or trade or business. The sec¬ 
tion covers both private and pubbc offices.“ Illustration (a) relates to w* 
former; illustration (b), to the latter, viz, the post efRce. The usage in ® 
private house, however methodical, cannot convey the same weight as the 
ordinary routine of office. 

CASES.—Registered letters.—A person refusing a registered letter sent by 
post cannot afterwards plead the ignorance of its contents.’* Similarly, if ® 
letter is put into a post office, that is prima Jacie evidence, till rebutted, lha 
the addressee received it in due course The post marks on letters are consi¬ 
dered as evidence of the dates and places mentioned thereon. Where a notice 
to quit was sent by a registered letter, the posting of which was proved, •i'’ 
which was produced in Court m the cover in which it had been despatebe . 
and on the cover there was an endorsement purporting to be by an officer o 
the post office stating the refusal of the addressee to receive the letter, it was 
held that this was sufficient service of noUce.“ 


Admissions. 

17. An admission is a statement, oral or documentary; which 
.... suggests any inference as to any fact in issue or 

wion « nf . relevant fact, and which is made by any of the 

persons, and under the cireurastances, hereinafter mentioned. 

COntlEXT.—An ‘admission* is a statement of fact which waives or ffis- 
penses with the production of fividence by conceding that the fact asserted by 
the opponent is true. Admissions are admitted because the conduct of a party 


» yinjfjtca V. Dharmappa, (1897) ** Joyendrn Churuler 

23 Bom. 03. OO. A'alA Karmakar, (18SS) 15 C»'- 

•* Laalf All Menh v. Paref ifohun 691. 

Poy, (1871) 10 W. R. (Civil) 233. ' 
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to a proceeding, in respect to the matter in dispute, whether by acts, speech, 
or writing, which is clearly inconsistent with the truth of his contention, is a 
fact rele\'ant to the issue. Admissions are very weak kind of evidence and the- 
Court may reject them if it is satisfied from other circumstances that they are 
''untrue." 

‘It is immaterial to whom an admission is made. An admission made to a> 
stranger is relevant. Admissions are as much binding on the Crown as ordi¬ 
nary persons. In English law the term ‘admission’ is used in civil cases; 
whereas the term ‘confession’ is used m criminal cases as acknowledgment of 
.^ilt. This distmction is not maintained in the Evidence Act, and ss. 17 to 22 
ar^ applicable to civil as well as criminal cases. Statements by the accused 
are admissions under ss. 17 and 18, and primo /dcic evidence against the 
maker, but not in his favour" The word ‘confession’ has not been defined 
anywhere. A confession is an admission made at any time by a person charg¬ 
ed with a crime, stating or suggesting the inference that he committed the 
crime." Confession would mclude an admission of incriminating circum¬ 
stances Thus a confession is one species of admission, namely, an admission 
coxisistmg of a direct assertion, by the accused in n criminal case, of the main 
fact charged against him, or some fact essential to the charge. _Confessions 
are a sub-species of statements, and a species of admissions. A confession 
■'to"be admissible in evidence must be voluntary. 

Every admission made by an accused person is net in the view of the law 
a confession, nor can it be held that admissions mean only statements made 
by parties to civil proceedings, and do not include statements made by parties 
in criminal proceedings. Every statement, oral or documentary, which sug¬ 
gests any inference as to any fact in issue or relevant fact made by on accused 
person is an admission under ss. 17 and 18, and under s. ID an admission may 
be proved as against the person who makes it unless, under some provision 
of the Evidence Act or other law, it is rendered inadmissible. Under ss. 24-2G 
statements made by accused persons are inadmissible, subject to the provi¬ 
sions of ss. 27-29, when such statements are confessions.” A confession which 
is inadmissible may yet for other purposes. be admissible as an admission 
under s 18 against the person who makes it in civil matters.” Jhus, ndmls- 
.sion-o£-gi^t-by_a.person to .a police officer, though not receivablem .e^denco^ 
in a criminal trial, may be proved m civil proceedings as an admission under 
this section and ss. 18 and 21." 

A'dmTsiibns may be oral or contained in documents, e.g, letters, dcposl- 
tions, affidavits, plaints, written statements, deeds, receipts, hotoscopca. 
Admissions may be implied from the acquiescence of a party. The gcnernl 
rule IS that admissions are admissible against the party making Uicm nncl not 


*• Latrifat Tlmnin v. Lala Onlar 
Jilal, (1934) 10 Luck. 423, Uaja Pariah 
Bahadur SirtQh v. Baja Rajgan Maharaja 
Jogatjil Singh, (1930) 12 Luck. 371. 
^Aiimudd’j v. rmperor, (192G) 54 

Quten.Empreri t. 17(i6u Lai, 
(18S1) (5 All. C0‘). 639, r.B. 

“ Ilahi Bakhsh v. The Cmpreat, 


(188C) P. B. No. 10 of IRRO (Cr.); 
Baj Mai v. The Empres*. (IR79) 1’. It. 
No. 3 of 1880 (Cr.): Shrre Sinoh V. 
TAe (1881) P. It. No. 21 of 

1881 (Cf.). 

** QueeiuEmprr^r v. Trihhmtin jtffl. 
nehchand. (1884) 0 limn. 131, 131. 

** Btahen Daa v. f.’nm f.ohhnua, 

(1015) r, n. No. 10(1 of nun (fJivfJ). 
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against any other party The exceptions to this rule arc mentioned in ss. 18 
to 20 


18. Statements made by a part}* to the proceeding, or by an 
Adm„„„„ b) parly agHit fo Mlj- sueli party, whom the Court regards, 
to proceeding or Ins under tlic circumstances of the ease, ns expressly 
or nnplictlly anthorized by liiin to make them, are 

admissions. 


Statements made by parties to suits suing or sued in a represeO' 
tative character, are not admissions, unless they 
Knuiile‘cifaryi;te7,*’'*’ u’crc uiadc wliilc the party making them held that 
character. 


Statements made by— 

(2) persons who have an}- proprietary or pecuniar}' inter^t 
in the subject-matter of the proceeding, and who 
make the statement in their character of persons 
so interested, or 


(2) persons_from whom the parties to the suit have derived 
i.ii™'d“i!S'"”’’°" Uisif interest in the subjcet inatter of the suit, 
are admissions, if they are made during the continuance of the 
interest of the persons making the statements. 


COMMENT.—Sections 18 and 19 indicate the persons by whom an admis¬ 
sion must be made. 

Statements by the accused are admissions under s. 18." . 

Section 18 lays down five classes of persons who can make admissions— 

(1) Party to the proceeding. 

(2) Agent authorised by such party. 

(3) Party suing or sued in a representative character making admissions 
while holdmg such character. 

(4) Person who has any proprietary or pecuniary interest in the subjee * 
matter of the proceeding during the continuance of such interest. 

(5) Person from whom the parties to the suit have derived their intrrcs 
in the subiect-matter of the suit during the contmuance of such interest 


(1) Tarty to the proceeding.—A statement raadeby a party in a former 
suit between the same or different parties is adnussible. The proceeding may 
be civil or criminal. 

“When several persons are jointly interested in the suhject-matter of the 
suit, the general rule is that the admissions of any one of these persons are 
receivable against himself and fellows, whether they be all jointly suing 
sued, or whether an action be brought in favour of or against one or more 
of them separately, provided the admissions relate to the subject-matter m 
dispute, and be made by the declarant in his character of a person jointly 
interested with the party against whom the evidence is tendered.”" 

*• Azinwtddij V. Emperor, (1926) 54 JHeaJtn Alatbar v. AUmuad* 

Cal. 237. (1916) 44 Cal. 130, 143, 144. 

»» Taylor. 12th Edn , s. 743, p. 475. 
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A statement made by a suspect before the coroner is admissible under 
lis section and s. 21.“ 

I (2) Agent.-—The admissions of an agent are admissible because the 
irincipal is bound by the acts of his agent done m the course of business and 
^^^thin the scope of his authority. A statement made by an agent whom the 
Court regards, under the circumstances of the case, as expressly or impliedly 
authorized to make it, is admissible though not on oath,*® e g, a statement by 
an agent before a settlement officer that his principal was a bastard.* Before 
thp statements of an agent can be relevant as admissions, the fact of agency 
roust be proved. 

Counsel, pleader, attorney.—^Admissions of facts made by a pleader in the 
conduct of a suit on his client’s behalf are bmding on the client * But a party 
IS not bound, generally speaking, by a pleader’s admission in argument on 
'vhat is a pure question of law ■■ An admission by a counsel or a pleader on 
a point of law cannot, therefore, bind the chent.* A pleader cannot give up 
any portion of his client’s case without express authority, nor is he entitled 
to admit the claim of the other party. The admissions of a party's sohcitors 
before the commencement of litigation are not relevant. The Madras High 
Court is of opinion that a pleader is not competent to enter into a compro- 
*rose on behalf of his client without his express authority to do so, but the 
Allahabad High Court has held that a counsel has such power * 

Co-defendants.—An admission or a confession of judgment by one of 
Several defendants in a suit is no evidence against another defendant. No 
defendant can, by an admission or consent, convey the right, or delegate 
we authority to one, for more than Ws own share in property* Thus, the 
Admissions by one defendant will not be relevant against a co-defendant, 
because it would be xmjust to bind a co-defendant by the admission of 
Another whom he has had no opportunity to answer or cross-examine, it 
'vo^d afford to the plaintiff opportunities of defeating his opponent by 
ynfair means. Even a confession of judgment by one of several defendants 
no evidence against another defendant.* 

Partner.—Partners are agents of one another so far as the business oi 
Partnership is concerned. Where several persons are engaged in one com¬ 
mon business or dealing, a statement made by one of them with reference 
, transaction which forms part of their joint business, has always been 
admissible as evidence against the others.* Slach member of a firm, being 

* Krishnaji v. Jiajmal, (1809) 24 
Bora. SCO. 2 Bom, L. H. 25. 

* JagapttU Mudaltar v. Ekambara 
Mudaliar, (1897) 21 Mad. 274; Jan^ 
Bahadur Singh v. Shankar Bat, (ISDOJ 
13 AH. 272, r.B. 

* Lachman Singlt v. Tansukh, (1684) 

6 All, 393; Aznullah Khan V. Ahtnad 
Alt Khan, (1885) 7 All. 333. 

* Aumirfolall Bewv. Bajoneekant 

MiHer, (1874-75) 2 I A. 113, (1875) 

23 W. R. 214. 

* KoiciuUtah i^Mndari Dost v. 2Iulla 
Sundari (1885) 11 Col. 588. 


n ^ *• ^i^ntnacn juanaotr, 

L. R. Ill, 50 Bom. 111. 

LTR -'esI’ “ 

Thakur V. Baldto 
^'»Sh, Tkakur, (1028) 3 Luck. 410. 

AMooI Gunn*« v. Oour 
^^868) 9 W. R. (Civil) 
Bom T Sundrahai, (1901) 3 

Emperor v. Baruilat 

« Kr'iso ''' 
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the agent of the others for all purposes within the scope of the partnership 
business, admissions by one member are binding on all. 

Princii).-!! and surety.— '“nie admissions of a principal can sometimes (but 
only seldom) be received as evidence in an action apatnst the surety upoQ 
his collateral imdertaking. In these cases the main inquiry is whether the 
declarations of the principal were made during the transaction of the busi¬ 
ness for which the surety was bound, so as to become part of the res gesue- 
If so, they are admissible, otherwise, they are not.*'* 

Guardian.—The admissions of a guardian ad litem, or next friend, do not 
bmd the minor. The guardian of an infant has no power to bind him by ad¬ 
missions. According to the Bombay and the Madras High Courts, a guardian 
appomted under the Guardians and Wards Act can sign an acknowledgment 
of liabihty in respect of, or pay in part the principal of, a debt, so as to extend 
the period of limitation against his ward, provided the guardian's act was for 
the benefit of the ward’s property.” The Calcutta High Court holds the 
contrary view “ 


(3) Party auing or sued in a representative character.—This means 
trustees, executors, admmistrators, managers m the character of an executor 
or administrator, or the assignee of a bankrupt. 

It IS important that such persons must make ‘the statement in their cha¬ 
racter of persons so interested’ A statement made by a trustee, executor ct 
admmistrator, is not admissible against him when sued as trustee, etc, if 
was made before he became trustee, etc. This principle is grounded on w 
fact that a statement against the interest of a person making it will not b® 
made unless truth compelled it But the fact that two persons have a com¬ 
mon interest m the subject-matter does not entitle them to make admissions, 
respecting it, as against each other.” 

(4) Person who has any proprietary or pecuniary interest—When 
several persons are jointly interested m the subject-matter of a suit, an admis¬ 
sion of any one of these persons is receivable not only against himself but aho 
agamst the other defendants, whether they be all jointly suing or sued, pro¬ 
vided that the admission relates to the subject-matter m dispute and be mad* 
by the declarant in his character of a person jointly mterested with tb* 
party agamst whom the evid^ce is tendered.” 

An admission made by one of several parties in fraud of the others jointly 
interested will not bind the others. 


(5) Persons from whom the parties to the suit have derived their In* 
terest In the subject-matter of the suit.—Statements made either by partly 
interested or by persons from whom the parties to the suit have derived then 
mterest are admissions only if they are made during the continuance of th* 
interest of the persons making the statement The admissions of a form*^ 


» Taylor, 12th Edn , Vol. I, s. 785, 
p. 494. 

Annnpagauda v Sangadyapa, 
(1901) 3 Bom. L. R. 817, 26 Bom. 221, 
FB- Kailata PadiacJii v. Ponnvlamiu 
Achi, (1804) 18 Mad'. 46C 


** Chhato Pam v. Billo Ah, (18®®/ 
26 Cal. 61. 

»» Stephen’s Dig., Art. 17. 

>* Afea^'in Jilatbar v. Alimuddi 3/t<^ 
(1916) 44 Cal. 130, 143; Taylor, I2tn 
Edn , 8. 743, p. 475. 
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OF THE KELEVANCY OF FACTS. 


SEfcs. 19-21.] 




Admissions are relevant and may be proved as against the 
of admissions person "who makes them,’ or his representative in 
them.! Md^by'or^'on interest;® but they cannot be proved by or on be- 
theiriehaif. ^ ^ ^ q£ petson who mskcs them or by his re¬ 

presentative in interest, except in the following cases:— 

(^) _ An admission may be proved by or on behalf of the per-, 
son making it, when it is of such a nature that, if the person makiug- 
it were dead, it would be relevant as between third persons under 
section 32. 


(2) ^ An admission may be proved by or on behalf of the person 
ma^g it, when it consists of a statement of the existence of any 
state of mind or body, relevant or m issue, made at or about the time 
When such state of mind or body existed, and is accompanied by con- 
ouet rendering its falsehood improbable. 

An admission may be proved by' or ou behalf of the person 
®hing it, if it is relevant otherwise than as an admission 

. ILLUSTRATIONS. 

W) The question between A and B is, whether a certain deed is or is. 
® orged. A affirms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove 
by A that the deed is forged; but A cannot prove a statement by 
♦V I , deed is genuine, nor can B prove a statement by himself' 

the deed is forged. 

of a ship, is tried for casting her away, 
vidence is given to show t^t the ship was taken out of her proper 

vouTse, 

sho^ P*'oduces a book kept by him m the ordinary course of his business 
ond ’^ff' ®^®®^®tions alleged to have been taken by him from day to day, 
Pfove taken out of her proper course. A may 

Darf statements, because they would be admissible between third 

M. if he Were dead, under section 32, clause (2). 

A b accused of a crime committed by him at Calcutta. 

3nd a letter written by himself and dated at Lahore on that day. 

faring the Lahore post-mark of that day. 

it hi the date of the letter fa admissible, because, if A were 

fd) admissible under section ZZ, clause (2). 

He ir of receiving stolen goods knowing them to be stolen. 

^ o ers to prove that he refused to sell them below their value, 
they Prove these statements, though they are admissions, because 

^planatory of conduct influenced by facts in issue, 
roia wV V ^‘^cused of fraudulently having in his possession counterfeit. 
He off ^ to be counterfeit. 

as he do prove that he asked a skilful person to examine the coin 

®*ainin« whether it was counterfeit or not, and that that person did 

A « '«H W™ It co„„fae. 

prove these facts for the reasons slated in the last preceding 




SEC. 21.] 


OF THE RELEVANCY OF FACTS. 


55. 


An admission by a plaintiff of her marriage with a person made before, 
there was any dispute about such marriage may be proved by or on behalf 
of her under cl. (1) of this section read with s. 32.* 

A receipt is nothing but an admission by the party making it that he 
has received the amotmt specified in the document. It is an admission 
a^inst his own interest and he is of course bound by it, and so are those 
who claim through or under him.* 

—^ ‘Representative in interest.*— This expression will include those who 
^ blood, law or estate. The purchaser at an ordinary execution 
e b in privy with, and is the representative in mterest of, the judgment- 
ehtor so as to be boimd by the latter’s admission,* There is a distinction 
etween fte position of a purchaser in a private sale and in a public sale 
in execution of a decree. In the former he derives his title through, and 
^iDot acquire a better title than, the vendor: in the latter he acquires hia 
e by operation of law adversely to the judgment-debtor and so freed from 
and incumbrances effected by the debtor subsequently to the 
® achnient of the propei^ sold in execution.’ But the purchaser in a pubbe 
a private sale acquires only the right, title and interest of the judgment- 
« tor with all Its defects and the creditor takes the property subject to all 
®4Uities which would affect it in the debtor’s hands. 

Exceptions.—Admbsions cannot be proved by, or on behalf of, the person 
0 makes them, because a person will always naturally make statements 
are favourable to him. To this principle three Exceptions ere laid down 
“ the section:— 


ception 1.—This E.xception makes admissible the statement made by a 
as to the cause of his death, or as to any of the circumstances of the 
p action which resulted in his death, in cases in which the cause of that 
ons death comes into question (s. 32(1)]: see illustrations (b) and (c). 
8Dd The state of a man’s mind or body is relevant under s. 14; 

statements narrating such facts indicating the state of mmd or body 
she behalf of a person narrating them. But such statements. 

been made at or about the time' when such state of mind or 
illustrations (d) and (e). Section 14 merely decLires that 
may b relevant. This clause shows that such facts or statements 

gene r on behalf of the person making them, notwithstandmg the 

persons cannot make evidence for themselves by what, they 

wse to say. 

Exception lays down that facts which are relevant 
^ rendered inadmissible because they may be 

^ this ^ beimlf of the person making them. Illustrations (d) and (e) refer 


26 45 ATinj-rmperor, fl047) 

^adhuh^^' Sirkar v. Beni 

^•rfcor. (1896) 24 Cal. 62. r.n.; 


JUahomed Jdozuffer Ilossein v. Kisliori 
JUohtm Boy, (1895) 22 Cal. 909. 22 I. A. 

129. 

’ Dinendronath Sannval v. 
eoomar Ohose, (1880) 8 I. A. C5, 75, 7 
Cal. 107. 
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CO.MMHNT.— This section lays down as a general rule that admissions 
relevant and may be proved against the person who makes them^ or 
representative m interest, and If duly proved, though not conclusiv^ ^ 
suflicient evidence of the facts admitted." The effect usually given to a * 
sions proved against persons who make them is dcslmctivc not corstiue vt 
4Vhether they are true or not docs not matter. The effective pomt is 
they destroy the force of inconsistent statements made later. 

The person against wliom on admission is proved is at liberty to snow 
it was mistaken or untrue When an admission Is duly proved and penon 
■dgamst whom it is proved does not satisfy the Court that it was mista cn« 
untrue, the Court may decide the case in accordance witli it. An erron 
admission docs not bind tlie person making such admission. 

Admissions cannot be proved by or on behalf of the person who m 
them, or by his representative in interest, except , . 

(1) when it is of such a nature that, if the person making it were ^3 

it would be relevant as between third persons tinder s 32; . • d 

(2) when it consists of a statement of the existence of any state cf 

or body made at or about the time when such state of mind or body exm > 
and IS accompanied by conduct rendering its falsehood improbable, 

<3) When it is relevant othcnvise than as on odroissfon. 

Scope,—There is nothing in ss. 18 to 21 to suggest that they app^y ^ . 

cases only; they apply also to admissions in criminal cases.** The ac 
went to a police station and lodged a first information of murder, *'**’^1 _ 
the events preceding the commission of the offence and stating 
the offence was committed. It was held that the narrative of thejmfec 
■events was admissible as admissions not amounting to confessions" 
tion (a) exemplifies this rule. 

The principle laid down in this section must be taken subject , 
25 and 26 of this Act and ss. 164 and 364 of the Criminal Procedure pj 

confession made to a Magistrate but not recorded by him, under s. 1 ^ 

the Code of Criminal Procedure, cannot be proved by tendering the 
evidence of the Magistrate.* 


1. 'As against the person who makes them.’— The rule as reg^r 
statements made by a person is that they may be proved only when they ^ 
-against him; otherwise a party may manufacture any amoimt of evidence 
his owm favour.* Where the statements are against the interest of the , 


making them there is a natural presumption of truth, and they may be pr^ 


,ve<3. 


A person, however, is not concluded by his statements unless they have 
■acted upon by the opposite party. Till they are acted upon it may be sbo 
that they were mistaken or untrue. 


** Maung Mya v. Ma Tha Ya 
■(1899) 2 U. B. R. (1897-1901) 377. 

Md. Bakhsh V. Crovm, 119411 
Kar. 257. 

Leg'll Remembrancer v. Laht Mo¬ 
han Singh Roy, (1921) 49 Cal 167; 
Pakala Narayana Swamy v. Ktna- 
Emperor, (1937) 17 Pat. 15. 


* Queen-Empress v; Bhairah ^^“^2 
Chuclerbuity, (1898) 2 C. 

* Nazir Ahlnad v. The King-Emptrof’ 
ifii r.->T A -jT-o Q8 Bom L B. 9*'- 


(1936) 03 I. A. 372, 3 
17 Lah. 629 . c r. 

• Ramani Pershad Jl 

Mahanlh Adaiya Gossain, (19v3J 
Cal. 380. 
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An admission by a plaintiS of her marriage with a person made before 
there was any dispute about such marriage may be proved by or on behalf 
of her under cl. (1) of this section read with s. 32.* 

A receipt is nothing but an admission by the party making it that he 
has^ received the amount specified in the document. It is an admission 
against his own interest and he is of course bound by it, and so are those 
who claim through or under him.' 


2. ‘Representative in interest.*—. This expression will include those who 
pnvies in blood, law or estate. The purchaser at an ordinary execution 
e is in privy with, and is the representaUve in interest of, the judgment- 
ehtor so as to be bound by the latter’s admission.* There is a distinction 
_ ween the position of a purchaser in a private sale and in a public sale 
in execution of a decree. In the former he derives his title through, and 
^toot acquire a better title than, the vendor: in the latter he acquires his 
e by operation of law adversely to the judgment-debtor and so freed from 
alienations and incumbrances effected by the debtor subsequently to the 
8 achment of the property sold in execution.’ But the purchaser m a public 
acquires only the right, title and interest of the judgment- 
6 tor with all its defects and the creditor takes the property subject to al! 
luities which would affect it in the debtor’s hands. 

Exceptions.— Admissions cannot be proved by, or on behalf of, the person- 
® makes them, because a person will alvirays naturally make statements 
, t are favourable to him. To this principle three Exceptions are laid down 
«i the section:— 


Jsception 1.—This Exception makes admissible the statement made by a 
^on as to the cause of his death, or as to any of the circumstances of the 
taction which resulted m his death, in cases in which the cause of that 
®fsons death comes into question [s. 32(1)]: see illustrations (b) and (c). 
Exception 2 .— The state of a man’s mind or body is relevant under s. 14, 
^tementa narrating such facts indicating the state of mind or body 
® Proved on behalf of a person narrating them. But such stateraenti 
aid have been made at or about the time' when such state of mind or 
such illustrations (d) and (c). Section 14 merely declares that 

ma f relevant. This clause shows that such facts or statements 

Eeif 1 behalf of the person making them, nohvithstanding the 

persons cannot make evidence for themselves by v/hat, they 

“®ose to say. 


wade* ®®P*^®** 3^—This Exception lays down that facts which are rele\'aDt 
® 13 will not be rendered inadnussible because they may be 

to n,- behalf of the person making them. Illustrations (d) and (e) refer 

uiis Exception. 

■i'febflfTjfflad 3fahomefl AfonrtJVr Ilossein v. Kijlen 
• /(Lj Cl.'). Mohun Rent, (18U5} 22 Col. 000. 22 I. A. 

^^"S-Empfror. (1047) 120. 

Sirlar v. Bmi 
(ISOG) 24 Cal. CO.r.B; 


Dintntiron'i/h Sannx/al x*. Ran. 
rawnar Gftoft, (18S0) 8 I. A. Co, 75, 7 
Col. 107. 



T.IK LAW OF EVIDENCE. 


[chap. n. 


CASE.- Where defendants Nos. 2 and 4 sold a property to defendant No. 1 
which they obtained under a partition, and subsequently colluded with tlii 
plaintiff and denied the partition as well as the sale, the statements madt 
by them m a petition and a written statement filed by them in certain pre¬ 
vious suits, which went to show that there had been a partition and thej 
had changed their attitude, were held to be admissible as against them un- 
-der cl (3) of this section and s 11 (2).* 


22. Oral admissions as to the contents of a document are not 
When oral admij. relevant, uulcss aiid until the party proposing to 
docunfents 'are'" wie- prove them sliovvs that he is entitled to give secon- 
dary evidence of the contents of such documenl 
under the rules hereinafter contained, or unless the genuineness of a 
niocument produced is in question. 

COSISIENT.—Principle.—-The contents of a document which is capable 
•of being produced must be proved by the mstrument itself and not by P^° 


•evidence 

Oral admissions as to contents of a document are excluded under tlui 
section They are, however, admissible when the party is entitled to gwe 
secondary evidence of the contents of such document under ss, 65 and 6® 
Such admissions are also admissible when the genuineness of the documen 
produced is in question. 


English law.—The prmciple laid down in this section is a depaii'*^ 
from English law which admits oral admissions of a party as to the eonten 
of a document even when the document might have been produced as evi¬ 
dence agamst him. 


23. In civil eases no admission is relevant, if it is made cither 
... . upon an express condition that evidence of Jt ^ 

'caK*‘«hen°rei«van't/'' uot to be given,’ or Under circumstances fro® 
which the Court can infer that the parties 
together that evidence of it should not be given.® 

Explanation .—Nothing in this section shall be taken to e-tempt 
-nny barrister, pleader, attorney or vakil from giving evidence of a*iy 
matter of which he may be compelled to give evidence under section 


126. 


C05I3IEXT.—Principle.—This section lays down that in civil cases an 
admi^ion is not relevant when it is made (1) upon an express condition 
that evidence of it is not to be given, or (2) imder circumstances from which 
the Court can infer that the parties agreed together that evidence of it shoiud 
not be given. ITie section gives efleCt to the maxim, interest ret pubhetfi 
ut sjf /inis Iitium (it is for the interest of the State that there should be ar 
-end of litigation). 

1, ‘Hxpre‘>s condition that evidence of It Is not to bo given.'— The 
section protects communications made 'without prejudice’. Confidentol 
•overtures of pacification and any other offers or propositions between lih- 
-gating parties. c.vpressly or impliedly made without prejudice are excluded 


* Cyann^sta v. Jtebtfralanneeea, (1S07) Cal. 210. 

* ,4 / 
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i on grounds of public policy. For, if parties were to be prejudiced by their 
^ e orts to compromise it would he impossible to attempt any amicablt 
arrangement of differences.* The expression ‘without prejudice’ means with- 
out prejudice to the writer of the letter if the terms he proposes are not 
■1 It means this: "I make you an offer which you may accept or 

not, M you like; but if you do not accept it, the having made it is to have 
no Meet at all.’’^* If the terms proposed in the letter are accepted, a complete- 
I Con act it established, and the letter, although written without prejudice, 

' to alter the old state of things and to establish a new one ” If 

« parked ‘without prejudice* are tendered in evidence and the othei 
sinits them, the admission implies that the privilege is withdrawn 
^ the marked show the writer’s desire as to the privilege, but unless 
‘^^^®*“*’stances from which it can be inferred that the other partjr 
respect the privilege, the letters cannot be excluded under this. 

, Section “ 


® to a letter written ‘without prejudice’ cannot be admitted in 

* though not guarded in a similar manner. The words once 

* exclude an entire correspondence. 

apBli "'hich excludes documents marked ‘without prejudice’ has no 

^ a>jd some person is m dispute or negotiation with another 

2 offered for the settlement of the dispute or negotiation.” 

^ Psrtie vircijm«tancc« from uhirli the Court c.in infer that tliCs 

^ tireurn together that erldencc of It MiouJd not he given.’—Such 

^ Wine ® character that the Court must naturalise- 

should ° c®ticlusion that the parties agreed together that evidence of it 
, U'cen Siven. In a suit for rent, there was a talk of settlement bet* 

■ about i pleader and one of the defendants when the suit was 

j taking ^^^tituted. It was held that the mere fact of the conversation 

• stituted^ ■when the parties were contemplating that a suit might be in- 

nirf itself sufficient to prevent the conversation from being- 

ui evidence^ 

is Tift* ®'^^sion made to a straneer, tinder whatever terms as to secrecyK 
- '■J' fr™ disclosure 

’ he prevent a fhe Explanation the legal adviser of a party will no^ 

ante ^ from giving evidence of any communication made in further- 
^ Wmmiftftj ^ purpose or any fact showing that crime or fraud has been 

; his employment. 

) ’’5' an accused person® is irrelevant in- 

^ u-rrat or Criminal proceedincr, if the malcing of the eon- 

, fession appears to the Court to hove been caused' 

foreiipp fi , inducement, threat or promise^ havin? re- 

* charge against the accused person,*^ proceeding from- 

' hpar. V. Iloghion, (1852) 15 v. P. L. JaWy & Co. (1920) 5 Luck. 

• I.. iT* ft Company, ** ^Jadhavrav v. OuJahbhai, (1S9S)» 

I « U-ftii " 822, fifi'T «**> T*__ T-JT ic(T 

*'0Uer V- Tr.T.i,. 


^ViTsker. ( 1889 ) 23 Q 


46.’>. 

** AfodAntmi' v. OuJahbhai, (1S9S)» 
23 Bom. 177, 180 . , 

** JJfajan Malbar v. .41«mMda» Afta,. 
(19IC) 44 Col. 130. 
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SECS. 24.] 


tte offence or at any rate substanUaUy all the facts which constitute the 
office. Where a confession is made by a irerson before a report was made 
the^lice and before he was accused of an offence by others the confession 
„ regarded as one made by an accused within the meaning of 

hicrmunating statement which falls short of an absolute con- 
from which the inference of guilt follows, is a confession with¬ 
in e meaning of this Act.“ An admission of a gravely incriminating fact. 
IS not of itseU a confession.” 

lecal^ ‘^^ession, if proved satisfactorily to be voluntary and genuine, ii. 
but ®^cient proof of the guilt of the accused without corroboration, 
ordinarily the practice is to require some support for a confession, some 
from facts established outside the confession, and reasonable 
douhi surrounding circumstances about which there is no 

right i ‘^^fession must be looked at as a whole, and it would not be 

*030 t isolated portions of it, and to consider whether any of them 
fessiT' ^ ^ admission of guilt or not.” Deliberate and voluntary con- 
if clearly proved, are among the most effectual proofs in. 
Ibe Cn confession has been improperly induced, then 

w is bound to exclude it, no matter how true it may be” 
h made and recorded even during a trial can be corrobor- 

tjig p ^ evidence already recorded. It may be made and recorded in. 
the !• * Magistrate and materials already in the possession 

police may be used for purpose of corroboration.® 

sufficient to render a confession irrelevant under this section, 
added to it a statement which has been improperly 
juyjj i ^ threat or promise. In order to make a confession irrelevant It 
^uty o/thconfession itself was improperly induced.^ It is the 
'^bich tk ^ inquire very carefully into all the circumstances under 

durin!.«V- was taken, and particularly as to the length of time' 

^er accused was in custody.* 

Magistrate while recording a confession has elicited answers 
'^luntain accused, it cannot be said that the answers given are 

^ ^ statements of the accused.* 

*^°«s made under s. 164 of the Criminal Procedure Code, which 

oiission , ® confession, can be used against the maker as an ad- 

'"thin the purview of 18 to 21.* 


“ [1944] 

{ 190 ^;®,; Barman v. K%nq. 
(Cp.) . U900) P. R. jg^5 

C46 ST"'*.'"- '^affrup, (1885) 

^'nptror w *■ »V 

V. Aaroj/cn, (1007) 9 


Bom, L. R. 789, 801. 32 Bom. Ill. r.u. 

** Emperor v. Bhagi, (1006) 8 Bom. 
L. R. 697, 699. 

w Hem Raj v. State of Ajmer, 
[1954] S. C. B. 1133. 

* Emperor v. Narayen, (1907) 9- 
Bom- L.«R. 789, 801, 32 Bom.llll, ?.«• 

* Queen-Emp. V. A'amyan, (1901). 
3 Bom. L. R. 122, 124, 25 Bom. 643. 

* ZinfftoA, [1954] Mys. 27. 

* Qtdam Hussatn v. Ktng, (1948), 
62 Bom. L. B. 608, 771. A. C5. 
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a person in authontj'® and sufficient, in the opinion of the Conrt, hi 
give the accused person grounds which would appear to him reason¬ 
able® for supposing that by making it he would gain any advantage 
or avoid any evil of a temporal nature"^ in reference to the proeeea- 
ings against him. . ,,, 

COSI>IENT.--The substantive law of confession is contained in ss. Z 
30 of the Evidence Act and the adjective law, in ss. 164, 364 and 533 
Criminal Procedure Code. Confessions arc received in evidence in wim^ 
■cases upon the same principle on which admissions are received in « 
cases, namely, the presumption that a person will not make an untrue sta e- 
ment against his own interest. A man of sound mind and full Bge, w 
makes a statement in ordinary simple language and has not been the vie 
of malpractice, threat or inducement in making such statement, must 
'bound by the language of the statement and by its ordinary plain jneanwg 
and the act spoken of must be given its legal consequence.“ This sec i 
does not require positive proof as defined in s. 3 of improper inducem 
A well-grounded conjecture reasonably based upon circumstances disc os 
in the evidence, is sufficient to exclude a confession.” ^ 

The confession of an accused is only relevant against himself> though 
s 30 is an exception to this rule. ' 

rrinciple.— According to this section a confession by an 
irrelevant if it is caused by (1) inducement; (2) threat; or (3) 
inducement, threat, or promise should have (o) reference to tlie 
against the accused, (b) proceeded from a person in authority, an® j 
sufficiently given the accused person reasonable grounds for supposing 
by making the confession he would gain any advantage or avoid any sv 
a temporal nature in reference to the proceedings against him. 

'A confession is relevant— I 

(1) if it is made after the impression caused by any such inducem 
'threat or promise has been fully removed (s 28), 

(2) if it is not made to a police officer (s 25); or , j, 

(3) if it is made in the presence of a Magistrate when the accus 
in the custody of a police officer (s. 26) 

Under the English law confessions are divided into two classes: f*/ 1 
■cial confessions; and (ti) extra-judicial confessions , 

(1) Judicial confessions are those which are made before a Mag“ 

or in a Court in the course of legal proceedings. ^ 

(2) Extra-judicial confessions are those which are made by the P 


•elsewhere than before a Ma^trate or in Court. 

J. ‘Confession.*—The word 'confession' has not been defined 
m the Act A 'confession' is an admission made at any time by a 
•charged with a crime, stating or suggesting the inference that he 
that crime” A confession is a statement which either admits in ^ 

I* Per Clears, C. J., in liatrgha v. 22, Queen'Empreaa v. Babu r. 

Emperor, (1925) 23 A. L. J, R. 821, 6 All. 609, 630, fb.j 

826, r.B. A*o„o. (1889) 14 Bom. 260. r 

I* Bhukin V. Kinj-Emperor, [19481 tendent and Bemembraneer .-09) 

-Nag. 147. Affatra, Bengal v. Bhaju Majhi. 

r Stephen’s Dig, 12th Edn Art. fi7 Cal. 1062. 
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the offence or at any rate substantially all the facts which constitute the 
offence.” Where a confession is made by a person before a report was made 
to the police and before he was accused of an offence by others the confession 
must be regarded as one made by an accused within the meaning of this 
section.'* An incriminating statement which falls short of an absolute con¬ 
fession, but from which the inference of guilt follows, is a confession with- 
fo the meaning of this Act.” An admission of a gravely incriminating fact, 
h not of itself a confession.* 

A confession, if proved satisfactorily to be voluntary and genuine, is 
hgal and sufficient proof of the guilt of the accused without corroboration, 
hut ordinarily the practice is to require some support for a confession, some 
wrroboration from facts established outside the confession, and reasonable 
insistency with the surrounding circumstances about which there is no 
oubt The confession must be looked at as a whole, and it would not be 
^*^t to take isolated portions of it, and to consider whether any of them 
*niounts to an admission of guilt or not.” Dehberate and voluntary con- 
essions of guilt, if clearly proved, are among the most effectual proofs in. 

If It appears that the confession has been improperly induced, then 
® Court is boimd to exclude it, no matter how true it may be.** 

A confession made and recorded even during a trial can be corrobor- 
the evidence already recorded It may be made and recorded in. 
* of a committing Magistrate and materiab already m the possession 
® the police may be used for purpose of corroboration.® 

It is not sufficient to render a confession irrelevant under this section, 
^t there may have been added to it a statement which has been improperly 
wiuced by threat or promise. In order to make a confession irrelevant It 
/“t be shovm that the confession itself was improperly Induced.* It is the 
y the Court to inquire very carefully into all the circumstances under 
the confession was taken, and particularly as to the length of time 
S which the accused was in custody.* 

Wiero the Ma^trate while recording a confession has elicited ans\vers 
^ questioning the accused, it cannot be said that the answers given are- 
^ untary statements of the accused.* 
doe ^ ®^tement made under s. 164 of the Criminal Procedure Code, whl^ 
f amount to a confession, can be used against the maker as an ad- 

on within the purview of ss. 18 to 21.* 


' EmptTcr, [1W4] B™- 1 -K. 7S5. SM. 3= noii.. 111. rJ. 

1. 312. i i „ Emptror v. J}hay\, (1000) 8 Bom- 

I/. R. 607, 609. . .. _ 

»* JJtm liaj V. State cj AjmeT, 
II9341 S. C. R. 1133 

» Emperor r. Aoroy^, (1^.) J»- 

IJora.L,‘R. 769. 801.32 

• Qaten-Emp. r. Aorowi, (1^1) 

3 Bom. L. R. 122. 124. 25 Bom. 343. 

• lAr^giah. [1054) 2klys. 

« Gvlam Uuemtn v. Ktn'}, (1019)' 

52 Bom. I.. R. 50!?. 77 I. A. M. 


f „ Mrs. 230. 

/ Hlkm (1680) 

•4 7ink?!'°-5 V. A'ine* 

{<Si‘ (IC03} P.R.NO. 20 of 1905 

' - *• o2l"r'' n®33] Pun. 107. 

?An.(u^ (ISS5) 

/ (l^lj 10*Lufk^n^^ ^*''9Smperor, 

f '■.'Tvimj.n, (1007) 9 
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It IS a well accepted irule regarding the use of confessions and admissioi 
that these must be accepted as a whole or rejected as a whole and that tl 
Court IS not competent to accept only the inculpatory part while rejecUr 
the cxculpatorj’ part as mherently incredible. A statement that contiui 
self-cxculpatory matter cannot amount to a confession, if the excull»to 
matter is of some fact, which if true would negative the offence alleged i 
bo confessed. A confession must cither admit in terms the offence or ■ 
any rate substantially all the facts that constitute the offence.® 

A confession differs from an admission: 

(1) A confession is a statement made by an accused person 
sought to be proved against him m a criminal proceeding to establ^ 
■commission of an offence by him; while an admission is usually applied to 
civil transaction and comprises all statements amountmg to admissions « 
•defined in s 18. 

(2) A confession if deliberately and voluntarily made may be accep 
•as conclusive in itself of the matters confessed;* on admission is not a con 

elusive proof of the matters admitted, but may operate as an estoppel- 

(3) A confession alwaj-s goes against the person making it; on o 

sion may bo used on behalf of the person making it under the Excep i 
provided in s. 21. . 

(4) The confession of one of two or more accused jointly tried 

same offence can be taken Into consideration against the co-occuscd (s. > 

Cut on admission by one of several defendants In a suit Is no cviocf 
against another defendant 

See Comment on s. 17, supra. 

S. *lly nn accused person.*—The words ‘'accused person” include ’ 
'person who 8ulMe<iuently becomes accused. If a person makes ® ^ 

ment when he Is a suspect but not an accused person and subsequently ^ 
-comes an accused, his statement will be regardet! .as a confession.* 
person 3t.atc3 that he baa done certain acts which amount to an offence, ^ 
accuses himself of committing the offence, and the statement Is, therefore, 
confession by an "accused person" wllMn the meaning of this section 

3. Mppe.m* to tlir Conrt to liarc Wen rait»eil by nny ln<laee®rBt 
Ihrrat or promtse.’—A confession can only be admitted If it b voluntary, 
one obtaineel by Inducement, threit or promise held out by o 
authortiy U not to be admittesh* Inducement, Ihre.at or prombe 
lie exprrsa. but may be implied from the conduct of the person in •utliC.. 
tl.e drclaratior.s of the Bceu«r<!. or the circumsUnees of the case.** ^ 

Tl’e section merely requires that If it “oppean" to the Court !<• 
'circumstirres errstc a probability In the mIrKi of the Court that 
fewlon was improperly cht3ine\l. It shall be Insdnshsible in «vi.l<^cv- 
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is not necessary to prove strictly that a confession was brought about by 
improper inducement. It is quite sufficient to exclude the confession, ii 
circumstances are placed before the Court, which would make it appeal 
that the confession was so induced” It is only when it appears to the 
Court that the confession has been made as a result of some mducement held 
out by a person in authority that it becomes irrelevant; a mere possibility 
of there having been some inducement is not sufficient.” The word ‘appears’ 
Is not so strong as the expression ‘proved.’” 

The threat to come under this section must be sufficient to give the 
■accused grounds for supposing that, by making the confession, he would gam 

an advantage.” ' 

^Vhen a promise, mducement or threat is held out or made to an accused 
person by or on behalf of the prosecutor, and as a result business books 
documents are produced by the accused person, those books and docu- 
^ants stand on the same footing as an oral or written confession which is 
^'^sht into existence by a promise, inducement or threat, and are inad- 
•^ible in evidence against the accused person at his trial.” 

, approver’s disclosure is in its very nature always the result of an 
ucement or promise, vizthe inducement to confess upon a promise of 
Wdon and it is only when It is extorted as the result of undue duress, such 
eats or violence that this section is applicable and the statement must 
out of evidence." 

^ Promise or threat made to one accused will not render a confession 
® * oy another, who was present and heard the inducement, irrelevant.” 

reference to the charge against the accused person.*— 
means a criminal charge or a charge of an offence in a criminal 
the mducement, threat, or promise, must be with reference to 

an which the accused is charged. A confession obtained by 

«har relating to some collateral matter unconnected with the 

not be excluded from evidence. 

havin' aiitliority.’—HiJs expression does not mean a person 

^ prosecution of the accused ” The test would seem 

foy ex person authority to interfere in the matter imder enquiry as, 

®f ^ person engaged in the apprehension, detention or prosecution 

^ empowered to examine him,” and any concern oi 
an gg ** would be sufficient to give him that authority.” The belief of 
in *he persons to whom he made a confession were "persons 

y IS not sufficient to bring them within the term.” 


v. Emperor, 
r;;A- 821, p.b.; Paruip 

*^-iJoXer,tl941]2K. B. 581. 


*» Sam Nath v. The Crown. (I02S) 
0 Lah COS. , ^ 

M Req V. Jacobs. (1819) 4 Cox 64. 
*• Reg. r. Navroji Dadabhai. (I87«> 

9 B. IT. c, sns. _ 

*• Santolhi Beldar V. King-Emperor. 

(1952) 12 Pat. 241. r.n. 

' « Emperor y. Kutub But, (1929) o7 

Emperor y. Ganesh Chandra Got- 
dar (1922) 50 Cal. 127- 
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An attorney engaged In the investigation of o crime, for the purpose cf 
getting up n prosecution, Is a person clothed with authority to offer such 
an inducement.” So is a police oflicer invested with the powers of ao 
additional District Mogtstratc.” Similarly, a Sub-Inspector’s man, holding 
out an inducement as from the Sub-lnspcctor to the accused that the Sub- 
Inspector would treat them leniently if they confessed, is a person in 
authority and the confession so made is inadmissible.” Where a conf^ioD" 
was made to a tahsildar who was a person of some influence in the village, 
but had no interest in the prosecution of the accused other than the interest 
which every citizen has in the maintenance of law and order, and the con¬ 
fession was made in consequence of questions put, and a promise made by 
him, it was held that the tahsildar not being n person empowered to exa¬ 
mine the accused or one who could legitimately Influence the course or 
proceeding, the confession was not excluded by this section' 

^'6. 'Grounds A\hicli 'would appear to him reasonable.*—The word ’ap¬ 
pear’ imports judicial discretion It show's that the Court has to decide the 
preliminary question of admissibility on a consideration of the evidence ano 
surrounding circumstances* The Court has to determine the sufSciency of 
the inducement, threat or prombe as affording certain ground, to see whether 
the ground would appear reasonable for the supposition mentioned m tw 
section, and to judge whether the confession appears to ^have beeai . 
In consequence of the inducement, threat or prombe. A well-gro^ 
conjecture reasonably based on the circumstances in the evidence b 
to exclude the confession. The mentality of the accused rather than tha. o 
the person in authority has to be taken into account by the Court in dstef" 
mining the effect of the inducement, threat or promise. It has to consi e 
not merely the actual words, but al^ the words, coupled with the 
conduct of such person, which might be construed by the accused, ^ . 
position, as amounting to an inducement, threat or promise. A P® ^ 
innocent expression, coupled with the acts and conduct and the surroun 
circumstances may amount to the same.* 

'Temporal nature.’—The inducement must be of a temporal k^' 
ie,jiot spiritual or religious._^Confessions obtained by spiritual exhortati®^ 
are admissible in evidence A merely moral exhortation to tell the tru 


b not objectionable * 

CASES.—Indccement.— A confession made by an accused on the oj 
a promise made by the police-officer making the inquiry that he would g® 
off if he made a disclosure,* or would get a pardon,* was inadmbsible In 


** The Queen v. Croydon, (1846) 2 
Cox 67. 

** Jas Bahadur Thnpa v. King- 
Emptror, (1929) 8 Ran. 52. 

•* Bulaqi V The Crown, (1928) 
9 Lah. 671.^ 


L. K. 789, 799, 32 Bom Ill. 

• Emperor ■v.Panchl.owriDult, ' 
62 Cal. 67; Queen-Empresa v. 

(1900) 3 Bom. L. B. 761, 765, 25 Bom 


* King-Emperor v. Aihtleah'ro’^ 
Praaad, (1925) 4 Pat. 616. _ 


Emperor 'v, Narayen, (1907) OBom. 
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■daice. Similarly, a confession made before a Magistrate who had told the 
■accused that, if he made a full confession, he would take that fact into con¬ 
sideration in awarding punishment, was inadmissible.’^ Wliere the accused, 
in making a confession before a Magistrate, admitted that he had been told 
to tell the truth by the Sahib who told him to tell the truth and he would 
he released, it was held that the confession was vitiated by inducement.* 
No inducement.-—Where a police-ofiGeer read over to the accused the 
statements which he had taken from others and then told him, “I know the 
whole tlung now”, and the accused thereupon made a statement m consequence 
^ which he was arrested and his confession was subsequently recorded be- 
iore a Magistrate, it was held that the confession recorded under those cir- 
'^'wistances was free and voluntary and was perfectly admissible in evidence. 

Terson In authority.—Auditor.—W, a travelling auditor in the service 
■of the G.I.P. Railway Company, having discovered defalcations in the ac- 
^unts of the accused, who was a booking-clerk of the company, went to 
and told him that, “he had better pay the money than go to jail , and 
®^<ied that “u would be better for him to tell the truth”, after which the 
accused was brought before the Traffic Manager in whose presence he signed 
* Receipt for, and admitted having received, a sum of Rs. 826-8-0 The 
was subsequently put on his trial for criminal breach of trust as a 
®®r\’ant in respect of this and of other sums. It was held that the words 
^ed by w, the travelling auditor, constituted an inducement to the accused 
“confess, and that W was a person in authority, and that the receipt s^En«d 
accused was, therefore, not admissible m evidence on his trial. 

, a confession %vas made by the accused under on inducement given 
a person sent by a Sub-Inspector, that the Sub-Inspector would treat 
leniently if they confessed, it was held that this was an inducement 
proceeding from a person in authority and the confession was inadmissible. 

Pancliay.'it.—Where an inducement to confess a crime proceeded from the 
“ember of a panch, the Bombay High Court held that the confession made 
a inducement was not bad, the member of the ponch not being 

j, in authority.” But the Calcutta and the Patna High Co^ have 
A inat a panch is a person in authority within the meaning of this section. 

is inadmissible when, in answer to the enquiry of the accused, 
•iKn would be saved from the consequences if he confessed, the pan- 

®“ured him that he would be let off if he disclosed everythin^and 
the confession was made as the result of such assurance Where 
• King-Emp.^. Pango, (1901) 
tCr^r’-P. R. No. 1 of 1809 S Bom. L. R. 404. . 
h-R <7unna, (1920) 22Bom. ** Rw- Eavrojt Dadabh^. (IS^I 

which there wai a differ- 9 B. H. C. 358 ; Rye v. K*»g-Em. 
amonestthe Judges ns pew,(1904)2L. ^R-316. ' ..nnai 0 

of evidence of the ” Eulaqi V. The Crown, (19,3) 9 


Crimll of s. 339 (2) of Lah. 671. _ . 4 

Code. ' ** Emptror r. /''"“."A V,^not a 


e. Code. ” Emperor v. fV '» „ 

j V. ijga Paw Lon. Bom. L. R. 78o. A ^ 

* 289, pereon in authority: .EfflpfW V. 

45^^ V- Elr^anath Sundarji, Ptart. (1928) 49 .‘^1. C7. . 

33S. ^ 10S6, 23 Bom. L. R. « Emperor v. (7o;j«A Chnndra oot 

dar. (1922) 50 Cal- 127. 


1* Emperor r. iemana, • 

Bom. L. R. 785. A inuU\a is not a 
poreon in authority: Emperor v. 
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the village panch told the accused that the truth had come out and that he 
had better say what he knew and the accused thereupon confessed his guilt, 
it was held that the confession was inadmissible in evidence.** 


Superior officer.—Where the accused, a post-oflice clerk, under suspicion, 
fell at his departmental inspector’s feet begging to be saved if he disclosed 
everything, and the inspector replied that he would try his utmost to save 
him if he told the truth; whereupon the accused said he would tell every¬ 
thing to the post-master, and the postal inspector said he would do all he 
could to get the accused saved, it was held that such inducement was held out 
by the postal investigating officer, who was a person in authority, as had 
the effect of mducmg the accused to make a confession of bis guilt. 

^ Doctor.—The accused made a confession of his guilt to the medical officer 
of his regiment, who told the accused, when he was under his treatment 
in the hospital, that it would be better for him to tell the truth as to how 
he came about certain wounds. It was held that the medical officer was not 
a person in authority m respect of any proceedings which might be contem* 
plated or taken against the accused who made the confession to him: a” 
that all that he represented to the accused was that, on medical grounds, 
it would be for the accused's benefit if he told the truth as to how he 
by the wounds.** 

•Captain.— The captain of a vessel said to one of his sailors suspected cl 
having stolen a watch—“That unfortunate watch has been found, and if 
do not tell me who your partner was, I will commit you to prison as so®** 
as we get to Newcastle—you are a damned villam, and the gallows > 
painted on your face" It was held that the confession made by the sai^® 
after this threat was not receivable in evidence on his trial for the felony. 

__^Splrltual exhortation.—An accused charged with murder, being a fe* 
days short of fourteen, was told by a man who was present when he %vas tak 
up, but not a constable, “Now kneel you down, I am going to ask you a vc^ 
serious question, and I hope you will tell me the truth, in the presence of * 
Almighty.” The accused in consequence made certain statements. It was b® 
that the statements were admissible in evidence.** 


_ Exculpatory statement—Where the statement made by the accused con¬ 
tained an admission that she had placed the dead body of her husband m 
trunk and had carried it in a jeep and thrown it Into a well, but with rega 
to the cause of the death the statement made by her was that her husb^^ 
had accidentally taken a poisonous substance which was meant for wasW a 
photos erroneously thmking it to be a medicine, it was held that the sta 
ment read as a whole was exculpatory in Character and the whole statem 
was inadmissible in evidence.** 


>* Kunja Subndhi v, KtnySmperor, 
(1038) 8 Tat. 2S9. 

» Dha(;abaticf<aran Patra v. Emptror, 
(1033) f>n Col. 710. 

Emptror V. Mahamailbul»7t, {IdOC) 
8 Bom. L. It. £0”. 


** Rex V. Parralt, (1831) 4 C. A' f'* 
**’»• iriicTs Catt. (1835) Sfoody CC. 

*• Palitnder Kaur T. Stole of PunJ^^> 
n053].S. C. It. 94. 
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25. No confession’ matlc to a police-officer^ shall be proved as 
Confcision to police- a^oinst® u pcFsoH accuscd of any offence. 

ofHccrnottobepiovrt]. ° ' 

COMJinXT.—-Principle.—Under this section, a confession made to a police* 
officer is inadmissible in evidence except so far as is provided by s. 27. The 
principle upon which the rejection of confession made by an accused to a 
police-officer or while in the custody of such officer (s 26) is founded is 
that a confession thus made or obtamed i5 untrustworthy. The broad ground 
for not admitting confessions made to a police-officer is to avoid the danger 
of admitting false confessions.** 

Section 162 of the Criminal Procedure Code enacts that no statement 
made by any person to a police-officer in the course of an investigation shall, 
if taken down in witing, be signed by the person marking it, nor shall such 
>vritmg be used as evidence. 

Object—The object of this section and s. 26 is to prevent the practice of 
torture by the police for the purpose of extracting confessions from accused 
persons. Under this section no confession made to a police-officer is ad¬ 
missible against the accused. Any incriminating statement made by an 
accused to a police-officer is inadmissible in evidence.** Under the next 
section a confession made to a private person by a person in custody of the 
police is inadmissible in evidence. 

Scope.—This section covers a confession made to a police-officer before 
any investigation has begun or otherwise not in the course of an investiga¬ 
tion.** Section 26 does not qualify the plain meaning of this section.** 

A confession made to the police in the course of investigating crime A, 
although it relates to another crime B, is equally inadmissible. The whole 
spirit of this section is to exclude confessions to the police, and the moment 
a statement is found to amount to a confession, it does not matter of what 
crime it is said to be a confession.” 

1. ‘Confession.’—A confession must either adroit in terms the offence, or 
at any rate substantially all the facts which constitute the offence. No state¬ 
ment that contains self-exculpatory matter can amount to a confession, if the 
exculpatory statement is of some fact which if true would negative the offence 
alleged to be confessed. An admission of a gravely incriminating fact, even 
a conclusively incriminating fact, is not of itself a confession, e.g, an admis¬ 
sion that the accused is the owner of and was in recent possession of the knife 
or revolver which caused a death with no explanation of any other man’s 
possession.” 


*® Queen-Empress v. Babu Lai. 
(1884)^6 All. 500, 532, r.B. 

6 Bor 
(1889) 

Emprt ' ‘ ■ 

1022; Queen-Empress v JavecTiaram, 
(1891) 10 Bom. 363; Farid v. Krng. 
Emperor, (1906) P. R. No 16 of 1906 
(Cr.); Queen-Empress v. Nga Thet, (19001 
1 U. B. R. (1897-1901) 15C. 


** Pal-ala Narayana 5irawit v. Tlte 
King-Emperor, (1939) 66 1. A. 66, 41 
Bom. L. R. 428, 18 Pat. 234, [19411 
Ron, 7S9n. 

** Queen v. JIurribole Chunder Ohose, 
(1876) 1 Cal. 207. 

** Srshapani, In re, [1937] Mad. 
358, 361. 

Palala Karoyana Su-ami v. The 
Ktng-Emperor, Supra, p. 81. 
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This section docs not exclude all statements by on accused to the police 
but only confessions. There is a distinction between mere admissions and 
confessions which arc statements either directly admitting guilt or suggest¬ 
ing the inference of guilt of the crime charged. The general rule in the 
section is further subject to that which admits statements leading to dis¬ 
covery whether they amount to confessions or not. 

S. “PoUee-onicrr.”—This term should not be read in a strict technical 
sense but according to its more comprehensive and popular meaning.* It 
applies to every police-ofliccr and is not restricted to officers in a regular police 
force. Thus a Chowkidar,* a Police Patel* a village headman,* an excise peon, 
and an excise officer, according to the Calcutta* and the Bombay* High Courts, 
are police-officers: but a jailor,* an excise officer, according to the High Courts 
of Rangoon,* Patna,*® and Orissa,'*® and an Assistant Commissioner acting mere- • 
ly as an executive officer,’* are not The Madras High Court has held that as 
this section refers only to a police-officer, its provisions should not be extend¬ 
ed to other classes of officers merely on the ground of similarity of functions. 
Thus the Assistant Inspector of Customs, though invested with certain powers 
of search, arrest and seizure, cannot be deemed to be a police-officer for th* 
purpose of this section ** 

3. 'As against.’—This section does not preclude one accused person from 
proving a confession made to a police-officer by another accused person fr»«» 
jointly with him. Such a confession is not to be received or treated as evidenw 
against the person making it, but simply as evidence on behalf of the other 
A confession might be inadmissible under this section, yet for other purposes 
it wotild be admissible as an admission under s. 18 against the person who 
made it in his character of one setting up an interest in property, the object 
of litigation or judicial enquiry and disposal,*' 

CASES.—P, accused of the murder of a girl, gave to a police-officer a 
knife saying it was the weapon with whidi he committed the murder. He also 

r Quitny, Humbole Chundtr Ohost, 411; Amten Shan^ v. Emptror, (193^) 
(1876) 1 Cal. 207, 215; ilaung Hun v. 61 Cal. 607, r.B. „ ao 

Queen-Empre^a, (1893) P. J. E. B. 22. * Emperor v. Nanoo, (1926) ^ 

* Qxteen-Emprtaa v. SaUmuddtn Bom. L. R. 1106, 51 Bom. 

Sheik, (1899) 26 Cal. 669; King-Emper~ ovorruluig Pereiro v. Emperor, (i9- ' 

'or V. Pancham, (1933) 8 Luck. 410; 28 Bom. L. R. 674. ton'll 

Emperor v, EeolefisnSaa, 11937] All. • i^’^rert-Sf/tprvfs r, BAimsf, n®®'/ 

85, F B. In the Punjab a village chauki- 17 Bom. 485; Queen-Empress v. xoJy*' 
dar is held to be not a ‘poIice-oflScer’. (1895) 20 Bom. 775. 

Khuda Bakhsh v. The Crovm, (1917) • Maung San Myin v. King-Emp 

P. R. No. 42 of 1917 (Cr ) peror, (1929) 7 Ran. 771. 

* Empress V. Eama Birapa, (1878) *• Badha K%shun MartBon v. 

3 Bom 12; Queen-Empress v. Bhtma, Emperor, (1932) 12 Pat, 46, f.b. 

(1892) 17 Bom. 485. **(«) Banehhanxdhi v. State, I195&J 

* LuBeinv. Queen-Empress, (1889) Cut. 109. ,,ooal 

S. J. L. B. 479; Po Sin v. Ktng- ** Bidullah v. Queen-Empress, (I89J1 

Emperor. (1907) 3 L. B. R, 283. P. R. No 10 of 1895 (Cr ). ^ 

* Emperor v. Dinshaw Driver, (1928) ** Mayalavahanatn, 11947] Mad. 78 • 

31 Bom. L, R. 49, 64 Bom. 35. ** Imperatnx v. Pitamber JtM, 

* Ibrahim Ahmad v. King-Emperor, (1877) 2 Bom. 61. ^ 

1931) 68 Cal. 1260, dissenting from ** Queen-Empress v. Trsbnova 

Ah Foong v. Emperor, (1918) 46 Cal. ]Hantkehand, (1884) 9 Bom. 131. ’ 
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said that he threw dow-n the gitVs anklets at the scene of the murder and 
would point them out. On the ^oIfo^vutg day he accompanied the police-officer 
to the place where the girl’s body was found, and pointed out the anklets. It 
was held that such statements, being confessions made to a police-ofRcer, 
whereby no fact was discovered, could not be proved against P.“ The accused, 
on his arrest, made a statement in the nature of a confession, which was 
reduced into writing by one of the Inspectors in whose custody he was, and 
subse<iuently signed and acknowledged by him in the presence of the Deputy 
Commissioner of Police at the police office, the Deputy Commissioner receiv¬ 
ing and attesting the statement in his capacity as Magistrate and Justice of 
the Peace. It was held that the confession was not admissible in evidence.” 

An accused was charged with the ofTence of belonging to a gang of persons 
associated for the purpose of habitually committing dacoity. During the police 
enquiry he had made a statement to an Inspector of Police that a bundle of 
ammunition produced by him was given to him by two other accused who 
were charged with him as being members of the gang. It was held that 
though that statement was self-exculpatory it was inadmissible in evidence 
under this section as it amounted to an admission of an incrimmating clr- 
eumstance.’* 


26. No confession made by any person trhilst he is in the oas- 
ConfcMion by R«ui. tody’ of n poHce-officcr,® unless it be made in tho 
wi.S'SiMb^^re'vSi' immediate presence of a Magistrate,3 shall be 
BtfaiMthim. proved as against such person. 

Explanation .—In this section “Magistrate” does not include the 
head of a village discharging magisterial functions in the Prei?idency 
«f Fort St. George or elsewhere, unless such headman is a Magistrate 
exercising the powers of a Magistrate under the Code of Criminal 
Procedure, 1882. 


COarafEXT.—Principle.—Under this section no confession made by a per¬ 
son in custody to any person other than a police-officer, shall be admissible, 
imless made in the immediate presence of a Magistrate. Section 25 excludes 
confessions to a police-officer under any circumstances. This section excludes 
confessions to anyone else, while the person making it is in a position to be 
influenced by a police-officer The presence of the Magistrate secures the 
free and voluntary nature of the confession and the confessing person has 
an opportunity of making a statement uncontrolled by any fear of Ae police.” 
Thus, this section is a further extension of the principle laid down in s. 25. 
Section 25 applies to all confessions made to police-officers, this section to 
confessions made to persons other than police-officers but made while in police 
custody. A confession made to a police-officer will be inadmissible in evi¬ 
dence under s. 25 even if it Is made in the presence of a Ma^strate. 

A statement made to a police-officer by an accused person while in the 
custody of the police, although intended to be made in self-exculpation and 


* Empresj of India v. Paneham, 
(1882) 4 Ail 193; Emperor v. Rim 
Gobar, (1919) 21 Bom. L. R. 724 

** Queen v. Humbcle Chunder Ohose, 


(1876) I Col. 207. 

Emperor v. Raji Sher Mahomed, 
(1921) 46 Bom 961, 25 Bom. L B. 214. 
« Rxran Miya, (1877) 1 C. L. R. 21. 
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not M fl confession, may l>e ncvcT 1 hcle^t an ft'ImUslon of ftn IncrimlnatinK dr- 
cumstancc, nntl, if to, untJcr ti. 2S and K, It cannot pfOYcd cpinst tfce 
nccuied." If it b nn edml'aion of #n Incfimlnatine eircumttance It cannot be 
used in evidence ciliicr under c. 23 or Ihb ffcticm.* Hut If It does not amount 
directly or Indirectly to nn ndmbjlon of nny Incrlmlnatlne drcumstancc it U 
ndmisslblc. \\l;erc, ibereforr, the acciuctl vai found carrylnj: o'-ray n bex ot 
nJpht, nnd \^ben nsked by a policeman aljout tbe ownership of the box, he 
stated Uint It belonfesl to him, it vraa held that the ttatement tvas admlalble 
opiiinst him In a trial of lliefi rejardinj; the l«x." 

J. Tuitwly.’— Tlie rrere temporary alrt*ncc of a polieem.an from the 
room in which the confession b recorded eloes not terminate hb evstedy of 
the necasetl. if he has taken cfTeetlvc steps In prevent JiLs escape whether b>' 
locking the door of the room or hy waitlni; oubldc,” or by leaving him In the 
custody of anoUicr person" ^^'here a vilbpc roUteman who Iwd arrested the 
accused left him In cliarpe of certain vilbgerB and went to see the scene of 
occurrence nnd during Uiat interval the accused confessed Ids guilt to those 
villagers, it was held that notw lUutanding the temporary absence of the police¬ 
man, the accused being still under police custody, t}>e extra-judicial confession 
made before the villagers was not admissible in evidence." The eviJeno® 
a poUec-oIIlcer nnd of w llnesses ns to the pointing out of the tmrious pbces by 
the accused b really evidence of the eonfeisien of hb guilt made by the accus¬ 
ed while the latter b in the custody of the police-officer and b. therefore, > 
statement Inadmissible under s. 23 nnd thb seellon." As soon as an oceusw 
or 0 suspected person comes into the hands of a police-officer, h® ^ 
the absence of a clear and unmbtakable evidence to the contrary, no longer at 
liberty, and is, therefore. In custody within the meaning of this sectioa ond 
s. 27.* 

2. ‘Police-orncer.’—Tlib term ^vas held to include police-officers of 
former Indbn States’ A jailor b not a police-officer, nnd a confession nwo® 
to him may be given in evidence.* 

3. *Immcill.Ttc presence of a JfnglMralr.’—Tlic word 'Magbtrates,' wtu 
held to include hlagistratcs of former Indian States * A confession made to a 
Magistrate while in the custody of the police is admissible.' A confession 
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TOifits vjWIc in ihe custody ot the police to an officer who is not a Magistrate, 
04;, a Portuguese Administrator,* is not admissible in evidence. Confession 
made by the accused in police custody to a Magistrate xn England or in a 
foreign country e S-\ (French India), is adnusstble.* A statement niade on 
oath before the Coroner is admissible in evidence.* 

C.\SKS.—>Cnsfndj-.—-An English woman under arrest on a charge of 
murder w'as taken m a tonga, from the place where the alleged offence was 
committed, to the principal town of the district. A European friend drove 
with her in the tonga and a mounted policeman rode in front. In the course 
of the journey, the policeman left the tonga and went to a neighbouring vil¬ 
lage to procure a fresh horse, the tonga meanwhile proceeding slowly along 
the road for some miles without any escort In the absence of the policeman, 
the accused made a communication to her friend with reference to the alleged 
offence. At the trial it was proposed to ask what the accused had said, on 
the ground that she was not then in custody, and that this section did not 
apply. It was held (hat, notwithstanding the temporary absence of the police¬ 
man, the accused was still in custody, and the question could not be allowed* 
'While the accused was in the lock-up of the Magistrate.under trial, he was 
sent Up by the Alagistrate to a hospital for treatment. He was taken from the 
lock-up to the dispensary by two policemen, who waited outside on the 
verandah of the hospital. During his examination inside ike dispensary by 
the doctor, the accused made a confession of his guilt to another patient who 
happened to be there within the hearing of the doctor. It was held that the 
confession was inadmissible, because the accused, who was in police custody 
up to his arrival at the hospital, remained in that custody even though the 
policemen were standing outside on the verandah,'* 

27. Provided that, when any fact is deposed to as discovered in 
-Haw much of tnfor- consequcncc of information”* received from a per- 
.nation rwivfd from son Occused of any oflence,® in the custody of a 
' police officer.^ so much of such information, 
whether it amounts to a confession or not, as relates distinctly to the 
fact thereby discovered,^ may be proved. 

C03I5fEh’T.—Principle.—This section is founded on the principle that 
if the confession of the accused is supported by the discovery oi a fact it may 
lie presumed to be true and not to have been extracted. It comes into opero- 
fion only 

(1) if and when certain facts arc deposed to as discovered in consequence 
of information received from an accused person in police custody; and 

(2) if the information relates distinctly to the fact discovered. 

Ihe broad groimd for not admitting confessions made under inducement, 
threat or promise to a pobce-officer is the danger of admitting false confessions, 
but the necessity for the exclusion disappears in a case provided for by this 
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section when the truth of the confession is guaranteed by the discovery of 
facts in consequence of the information ^ven.“ 

It is immaterial whether the statement is sufficient to enable the police ta 
make the discovery by themselves, or is only of such a nature as to require 
further assistance of the accused to enable them to discover the fact.“ 

Object.—The object of this section is to admit evidence which is relevant 
to the matter imder inquiry, namely, the guilt of the accused, and not to 
admit evidence which is not relevant to that matter. The discovery of a 
material object is of no relevancy to the question whether the accused is 
guilty of the offence charged against him unless it is connected with the 
offence. It is, therefore, the connection of the thing discovered which renders 
its discovery a relevant fact The connection between the offence and the ■ 
thing discovered may be established by evidence other than the statement 
leading to the discovery but that does not exclude proof of the connection by 
the statement itself.“ 

Scope.— This section serves as a proviso to ss. 25 and 26.“ The Calcutta 
and the Nagpur High Courts have further held that this section also qualifies 
s 24“ and cuts down its operation’* The Patna High Court has held that tins 
section controls ss. 24, 2S and 26." A confession to which this section applies 
13 admissible m evidence even though it was obtained imder circumstances 
which make it inadmissible under s. 24" 

Ihe section refers to information whether received by a pebce-officer or 
by other person, there being nothing in the language of the section to justi^ 
any distinction in respect of the person to whom the information is to be 
given." 

The Burma Courts have held that this section is not a proviso to s. 24; but 
the evidence of the fact that the accused pointed out certain property « 
admissible. No part of a confession caused m the manner described in s. 24 
can be relevant except in the circumstances provided for by s. 28 Statements 
that are irrelevant under one section may be relevant under other sections 
The word “irrelevant” is advisedly retained in s. 24 and is contrasted with 
“shall not be proved” in the two subsequent sections." The discovery of a 
“ Bxdaqt V. The Crown, (1928) 9 ’* Durlav Namasudra v. Emjxro^’ 
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260, r.B. cer of Legal Affairs, Bengal V. Bhaju 
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fact in consequence of information given by an accused person to the police 
does not render a subsequent confession to a police-officer admissible in 
evidence.® 

The Privy Council has held* that this section, which is not artistically word¬ 
ed, provides an exception to the prohibition imposed by the preceding section, 
and enables certain statements made by a person in police custody to be 
proved. The condition necessary to bnng the section into operation is that 
the discovery of a fact in consequence of information received from a person 
accused of any offence in the custody of a police-officer must be deposed to, 
and so much of the information as relates to the fact thereby discovered may 
be proved. The section seems to be based on the view that if a fact is actual¬ 
ly discovered in consequence of information given, some guarantee is afforded 
thereby that the information was true, and accordingly can be safely allowed 
to be given in evidence; but clearly the extent of the information admissible 
must depend on the exact nature of the fact discovered to which such informa¬ 
tion is required to relate. Normally the section is brought into operation when 
a person in police custody produces from some place of concealment some 
object, such as a dead body, weapon or ornaments, said to be connected with 
the crime, of which the informant is accused. The proviso to 5 . 26, added by 
this section, should not be held to nullify the substance of the section. 

It is fallacious to treat the “fact discovered” within this section as equi¬ 
valent to the object produced: the fact discovered embraces the place from 
which the object is produced and the knowledge of the accused as to this, and 
the information given must relate distinctly to this fact. Information as to 
the past user, or the past history, of the object produced is not related to its 
discovery in the setting In which it is discovered Information supplied by a 
person in custody that 'T will produce a kidfe concealed in the roof of my 
house” does not lead to the discovery of a knife. It leads to the discovery of 
the fact that a knife is concealed in the house of the informant to his know¬ 
ledge; and if the knife is proved to have been used in the commission of the 
offence, the fact discovered is very relevant. But if to the statement the words 
be added "with which I stabbed A”, these words are inadmissible since they 
do not relate to the discovery of the knife in the house of the informant. 

The difficulty, however great, of proving that a fact discovered on informa¬ 
tion supplied by the accused is a relevant fact can afford no justification for 
reading into this section something which is not there, and a^ittlng in evi¬ 
dence a confession barred by s. 26. Except in cases in which the possession 
or concealment of an object constitutes the gist of the offence charged, it can 
seldom happen that infowiation relating to the discovery of a fact forms the 
foundation of the prosecution case. It is only one link in the chain of proof, 
and the other links must be forged in manner allowed by law.“ 

Following this Privy Council case the Bombay High Court has held in a 
Full Bench case that before this section can come into play, there must be a 
fact discovered and the fact must be discovered in consequence of some 
information received from an accused person. The section lays down a further 
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quaHHcatton that the whole of the statement made by the accused in conse¬ 
quence of which the fact is discovered Is not admissible. Only so much of 
the statement is admissible as relates distinctly to the fact discovered. There¬ 
fore once a relevant fact is discovered by reason of a statement made by the 
accused to a police-officer, tlic Court must scrutinize the statement in order 
to find out which portion of that statement bears a distinct relationship to 
the discovery of the fact. Any relationship to the fact is not sufficient The 
relationship must be distinct: it must be unmistakable and unequivocal 
When a statement made by an accused person while in custody of a police- 
officer IS tendered m evidence under this section on the ground that an article 
which is concealed and the accused’s knowledge of iG whereabouts are dis¬ 
covered in consequence of the statement, the words included in the statement 
with regard to the authorship of the concealment, eg, “I have concealed, 
“I have hidden,” or *T have kept,” are admissible in evidence under this seC' 
tion“ 

The Supreme Court of India has laid down that where each of the 
accused, who were all taken together to the spot where blood stained earth 
and the trunk of a dead person were found, and each of them pointed out a 
place where different parts of the dead bodies were discovered, the evide”^® 
as to the discoveries was admissible under this section.** 

The Hyderabad High Court has held that information relating to the fact 
thereby discovered, if obtained by compulsion though it was admissible in 
evidence before the Constitution came into force, must new be exclude 
from evidence, for otherwise, the accused would in effect be compelled to be 
a witness against himself.** 

Sections 23, 20, 27.—The scope and effect of the provisions of these sec¬ 
tions are as follows — 

(l) No confession made to a police officer by an accused person whetlw* 
in custody or not can be proved against the accused unless it be made in tbe 
immediate presence of a magistrate. 

(ii) So much of the information received from a person accused of 
offence in custody of a police-officer as relates distinctly to the fact thereby 
discovered is admissible under s. 27 and can be proved against him: but any 
statement made to a pobce-officer which connects the fact discovered witn 
the offence charged is inadmissible 

(m) Where a fact is discovered as a consequence of informabon fu^* 
nished by several accused, only the information which is first given by 

of the accused is admissible if it leads to the discovery. 

(iv) The statement of the accused while in police custody regarding the 
concealment of any article or the accused’s knowledge of its whereabouts 
and the discovery in consequence of the said statement is admissible in 
dence.* 


1. ‘When any fact Is deposed to as discovered In consequence of 
formation.’—The ‘fact’ must be a 'relevant fact’ (s 5). The fact said to have 
« State V. Rama Shidappa, (1951) «« Lachman Singh, [1952] S. C. B- 
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teen discovered in consequence of information received from a person accus¬ 
ed of an offence must be of a kind which such information really helps to 
bring to light and which it would be difficxilt to find out otherwise befoie it 
can be treated as of any substantial probative value.* The fact must be the 
consequence, and the information the cause of its discovery. The informa¬ 
tion and the fact should be connected with each other as cause and effect. If 
any portion of the information does not satisfy this test, it should be excluded.* 
Where a suspect m the custody of police makes a statement that he committed 
murder and removed ornaments which he produces later, the first part ol 
the statement does not fall under this section because it is not a statement 
required to lead up to the production of the property.* 

Statements by an accused to police-officers pointmg out the places where 
the offence was committed by others or where he concealed himself there¬ 
after, and the houses to which he went for assistance, whether regarded as 
information leading to discovery, or as statementa made by him as part of hia 
defence, are admissible ui evidence as admissions® A police-officer can 
depose that the accused went to him and slated that his wife was lying on the 
bed wounded, that the sword was also on the bed and the padlock on the 
window sill, but the statement that he had severely hacked his wife was not 
admissible * 

2. 'Received from a person accused of any offence.*—The statement 
must be of a person who was then an accused. If at the time when the con¬ 
fession was made, the person making it was not an accused person, the state¬ 
ment would not be admissible. A husband who had fatally assaulted his wife 
Immediately went to the police-station and stated, “I went into the west-fac¬ 
ing room and finding my wife sitting, wounded her and she became senseless.’ 
In consequence of this information the Sub-bispector went to the house of 
the informant and foimd the corpse of the woman in that room It was held 
that as the informant had not, up to the tune of making the statement, been 
under arrest, the statement was not admissible.* 

3. ‘In the custody of a police-officer.*—This section does not apply to 

information pven to the police by an accused person who was not in custody 
at the time it was given* The submission of a person to the custody of u 
police-officer within the terms of s 4G(1) of the Criminal Procedure Code h 
‘custody’ within the meaning of this section.* As soon as an accused pr 
pected person comes into the hands of a pobce-officer, he is, in the f/i 

clear evidence to the contrary, no longer at liberty, and is therefore ip 
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tody within the meaning of ss. 26 and 27.“ In the case of mere suspects, who 
have not been formally charged with any offence or arrested under any sec¬ 
tion of the Criminal Procedure Code, their presence with the police-ofBcei 
under some restramt amoimts to ‘custody*." ‘Custody* connotes some idea oi 
restraint on the movements of a person whether by word or action and does 
not necessarily mean custody after formal restraint." ‘Custody’ does not 
necessarily mean detention or confinement A person who makes a statement 
to a police-officer voluntarily confessing that he had committed an act which 
the penal law regards as an offence, submits himself to the custody of the 
said officer withm the meanmg of this section." ^ 

4. ‘Such informatlon.,..as relates distinctly to the fact...«llscovered.— 
Hie Supreme Court has held that the information would consist of a state¬ 
ment made by the accused to the police officer and the police officer is pr^ 
eluded from proving the iniormatom or part thereof unless it comes within 
the four comers of the section."* 

The Bombay High Court has observed: “It is not all statements connect¬ 
ed with the production or finding of property which are admissible; those only 
which lead immediately to the discovery of property, and so far as they do 
lead to such discovery are properly admissible. Whatever be the nature ot 
the fact discovered, that fact must, in all cases, be itself relevant to the casft 
and the connection between it and the statement made must have been suen 
that that statement constituted the information through which the discovery 
was made In order to render the statement admissible. Other statements con¬ 
nected with the one thus made evidence, and so mediately, but not neeessarlV 
or directly, connected with the fact discovered, are not to be admitted, as tots 
would rather be an evasion than a fulfilment of the law, which is designed to 
guard prisoners accused of offences against unfair practices on the part of toe 
police. For mstance, a man says: ‘You will find a stick at such and * 
place. 1 killed Rama with it’ A policeman, in such a case, may be allowed 
to say he went to the place indicated, and found the stick; but any statemen 
as to the confession of murder would be inadmissible. If, instead of “you wiu 
find,’ the prisoner has said, T placed a sword or knife in such a spot’, when i 
was found, that, too, though it involves an admission of a particular act on 
the prisoner’s part, is admissible, because it is the information which has 
directly led to the discovery, and is thus distinctly and independently of 
other statement connected with it But it besides this, the prisoner has sai 
what induced him to put the knife or sword where it has been found, tha 
part of his statement, as it has not furthered, much less caused, the discovery, 
is not admissible."" A statement to the police by the accused in custody say¬ 
ing, ‘T put a bomb in R’s office; I will show it to you," which puts the 
in motion and results in finding the bomb at the place indicated, is admissib o 
In evidence under this seefion." 
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was admissible in evidence under this section was “I will produce the 
pmount.”** 


The Calcutta High Court has also held that this section is not intended to 
let in a confession generally, but only such particular part of it as set the 
person, to whom it was made, in motion, and led to his ascertaining the fact 
or facts of which he gives evidence * When statements made by an acci^ed, 
whilst in pohcc custody, consist of severable parts, some of which constitute 
a general confession of guilt, some are imputations of guilt on the accomplices, 
some lead to the discovery of incriminating articles and some constitute state¬ 
ments made after the discovery, such statements, in their entirety, are n^ 
admissible xmder this section.” The tahore,“ the Patna,” and the Nagpur* 
High Courts have taken the same view. 

The Allahabad High Court has held that so much of the information given 
by the accused to the police-officer, whether amounting to a confession or 
not, as related distinctly to the facts thereby discovered, might be proved. 
The accused gave Information to the police to the effect that they had stolen 
a cow and a calf and sold them to a particular person at a particular place. 
As a result of this information the cow and calf were discovered. It 
held that only the statement that the accused had sold the cow and call to 
a certain person could be proved under this section but not the statemen 
that the accused had stolen them.* The digging out and handing over to 
the police by the accused person, without saying anything of certain 
from particular spots to which he took the police and witnesses does 
amount to a "statement”, and, therefore, is not inadmissible in evidence pu 
IS an "act” or “conduct”, which is admissible in evidence under s 8 


The Madras High Court has put a wider construction and held that 
whole of the statement which leads to the discovery of a stolen article » 
admissible and it should not be cut up so as to coniine it only to the actua 
words which the accused may use to express the fact that he had hidden 
the properties.* If it is the accused’s statement that connects the fact dis¬ 
covered with the offence and makes it relevant, then, even though the state¬ 
ment amounts to a confession of the offence, it must be admitted because it >s 
that that had led directly to the discovery of the fact.* 

The late Chief Court of Oudh at Lucknow had held that this section 
must be construed strictly and only so much of such information, whetlwr 
it amounts to a confession or not, as relates distinctly to the fact therePy 
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67 Cal. 10G2; Naresh Chandru Das v. 
Emperor, [1942J 1 Cal. 436. 

*» Sattsh C^ndra Seal v. Emperor, 
n914]2Cal. 76. 

Sulhan T. The Croicn, (1939) 10 
Lah. 2S3, r.n. 


« Laljt Dusadh v. King-Emper^ 
(1927) 6 Pat. 747; Sanaram 
V. Ktntf-Emperor, (1930) 10 I*®*’.., ' 
« Bharosa v. Croum, £1940) Nag- 

** Queen-Empress v. Babu Lai, 

6 All 609. p. B.; B. B Singh v. Etng- 
Emperor, (1944) 21 Luck. 66. 

^ Emperor V. ' 

• Sogaimuthu Padayaehi V. A*"? 
Emperor, (1925) 60 Slad. 274. 

* Athappn Ooundan, [1937] 

C95, F.B. 
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discovered can be proved under it. The section is not intended to let in a 
confession generally* 

Statements of accused persons to the police admittmg the commission of 
the crime against them cannot be allowed to go in evidence under the guise 
of admissible evidence falling within the scope of this section.® 

Extra judicial confesslon^.— The law in regard to extra-judicial confes¬ 
sions may be stated thus: The grounds of rejection as well as of the recep¬ 
tion of confessions in evidence are well marked; if confessions constitute the 
best evidence, as a person may reasonably be assumed not to admit facts 
detrimental to his interests, they may also retard the progress of justice as 
there is ample scope for abuse in the hands of unscrupulous witnesses, over- 
aealous officers of State, and, in exceptional cases, of the aceosed themselves, 
dominated by the idea of self-immolation actuated by design or hallucination 
or even mental defect. It is therefore a question of fact in each case, and it 
is for the jury or the Judge, as the case may be, to find out whether su^ a 
confession is voluntary or induced by any of the aforesaid reasons. Though 
it cannot be laid down as an inflexible nde of law that in no case an extra- 
' judicial confession will afford the sole basis for conviction, in cases of homi¬ 
cide and such other similar grave offences, it would not be safe to convict a 
person on the confession alone unless corroborated by other evidence. This 
IS a rule of prudence rather than of law. Ihe nature and the quality of corro¬ 
borative evidence must again necessarily depend upon the fads of each case.* 
The extra-judicial confession of an accused cannot be taken into consi¬ 
deration In determining his guiU when it is not put to him in his examination 
under s. 342 of the Code of Criminal Procedure.*' 

In offences relating to receiving of stolen property or theft, possession is 
necessary for the establishment of an essential ingredient of the offences But 
in the case of an offence against person, mere tsTwfcJg. without retoence 
to possession can be discovered and be retevant aad jj ib. discovered or 
the knowledge is proved to connect the occutH lie oHcnce, he can be 
held liable.* 


Joint stotcincnt—Where both the accus-J 5 -™ 
to the police, in consequence of which the .» » • i «« 

discovered, but there was no evidence to jiow ■v«-va, 
ed made the crucial statement leading lo * partially 

a joint statement was not aamissible, » v/as held 

ra] times within the meaning of this ^ dlscuhc Jcd-, ^ 

consequence of an information given irraf ^ ^ object Is 
to be discovered again in conseqriwoc “T* 

by the other accused.* - -ermatfon eubsequ^^ 

C-'SES—The accused v/«r 

ot gram). Diitmg the police “=V-; 

A n n c- t ,, '-*7 ^milled ' 

* if. li. SinnJt V. Kir.'’ 

(ISJI) 21 Luck. 5C. ' ' ' 

T*C^“T‘‘ir‘ ''' 

* A'o/Wi, [1951] jrvj, J:-r 

* Aitld SirtQU r * HfJ. 
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the grain and concealed it in a jar, which they forthwith produced. The 
identity of the jtcan recovered with that stolen was not proved to the satis- 
iaction of the trying Magistrate except by those admissions, and upon those 
admbsions they were convicted of theft. It was held that, as the accused 
themselves produced the jiuan, it was by their own act, and not from any 
information given by them, that the discovery took place and this section, 
therefore, did not apply; and though the fact of the production of the prope^ 
might be proved, the accompanying confession made to the police was in¬ 
admissible in evidence.’® 


A was tried for the murder of B whose dead body was recovered from a 
well. B was wearmg certain ornaments but they were not foimd on his 
body. A made a statement to the pobce—‘I had removed the ornaments, bad 
pushed the boy into the well and had pledged them with X.” The ornaments 
were recovered from X. It was held that the statement that the accused had 
pledged the ornaments with X was admissible, but that the rest of the incri- 
mmatmg statement could not be received in evidence.” Where the accused 
in the custody of a police-officer said to him ‘T have buried a gun at such 
and such a place”, it was held that not only the fact of the discovery of the 
gun but also the statement of the accused that he had buried the gun at 
that place was admissible in evidence.” 


The accused made a statement to a Sub-Inspector that he himself and one 
G killed S by gagging his mouth with cloth and throttling his neck with bands 
and also by putting a rope and pressmg it, that that night they got two bottles 
of illicit arrack by paying Rs 2 to G who got it from some ether place, tlw* 
a small quantity was left over in one bottle only, that they buried (1) 
empty bottle (2) a rope and the cloth gag (the cloffi which was used for gaS* 
ging the mouth) in a dung-hill next to the cattle shed in the same compound 
and the other bottle with some arrack in a heap of mud near a log of wood 
In a comer of another compound and that he would produce them. Subse¬ 
quently the Sub-Inspector took the first accused together with the viUag® 
munsiff to the dung-hill and the accused took out a rope, a cloth and an 
empty bottle. The first accused then took the Sub-Inspector to the other 
compound and from near a log of wood dug up and produced another empty 
bottle. It was held that the whole of the statement was admissible in s'"' 
dence and could be taken into consideration as against the second accuseo 
also “ Where in a case of murder, the first accused made a confession to 
Circle Inspector which led to the discovery of certain jewels of the murdereo 
woman, and also a blood-stained brick whidi, the first accused stated, the 
second accused had used to beat her with and in consequence of which she 
died, it was held that the statement of the first accused so far as it related to 
the discovery of the jewels was admissible under this section, and that it 
could not be taken into consideration as against the second accused unde 
s. 30.” 


i» Queen-EmprMS v. Kainalia, (1886) 
10 Bom. 695. 

11 Sulhan V. The Crown, (1920) 10 
Loh. 283, r.B. 

** Emperor v. ChoJ-hey, [1937J AH. 


** Athappa Ooundan, [1937] 5I»d. 
695, rs. , 4 

*« Abdul Baeha Sahib, [1940] Mad- 
1028. 
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28. If snch a confession as is referred to in section 24 is made 
confmion nude after after thc imprcssion caused by any such induce. 

ment, threat or promise has, in the opinion of tho 
ihwat ot promise, Couit. been inflv Tcmoved, it is relevant. 

COJDirXT.—Prlnclplc.--A confession ia admissible after the impres¬ 
sion caused by an inducement, threat, or promise, has been fully removed 
because it becomes free and voluntary, ^nie impression caused by induce¬ 
ment, promise, or threat, should have been fully removed before the confes¬ 
sion is admissible by lapse of time or by caution given by a person holding 
an authority superior to that of the person holding out thc inducement, or 
by any intervening act. In determining whether an inducement has ceased 
to operate, the nature of such inducement, the time and circumstances under 
which it was made, the situation of the person making it, will be taken into 
consideration by the Court. The proper place of this section would have 
been after s. 24 as it forms an exception to the provisions of that section. 

CASK.-.An accused made a confession to a panchayat, before arrest, on 
January 1, 1922, and he was thereupon kept in custody by the villagers till 
the arrival, next day, of the police, who formally arrested him, and sent him 
before a Magistrate, and the latter recorded bis confession on the 4th idem. 
It was held that the improper influence employed by the panchayat conti¬ 
nued to the time of the recording of the confession by the Magistrate, and 
that such confession was Inadmissible.** 


29. If sueli a confession is otherwise relevant,"' it does not be- 
irrelevant merely because it was made nn- 
come irrelevant be- der a promise of secrccy, or in consequence of a 
deception practised on the accused person for the 
purpose of obtaining it, or when he was drunk, or because it was 
made in answer to questions which he need not have answered, what¬ 
ever may have been the form of those questions, or because he was 
not warned that he was not bound to make .such confession, and that 
evidence of it might be given against him. 

COSI3IENT.—rrinclple.— A relevant confession does not become irrelevant 
because it was made— 

(1) under a promise of secrecy; 

(2) in consequence of a deception practised on the accused; 

(S) when the accused was drunk; 

(4) in answer to questions which the accused need not have answered; 
or 

(5) in consequence of the accused not receiving a warning that he was 
not bound to make it and that it might be used against him. 

This section applies to criminal cases and is to be read along with s. 24. 

Statements made by a person in sle^ are not receivable in evidence. 
But a statement made by an accused when he is drunk is receivable in evi¬ 
dence. If a police-ofBcer gives an accused liquor in the hope of his saying 

** Emperor v. Qanesh Chandra Q<ddar, (1922) 60 Cal. 127. 
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something and he makes any statement, that statement is not rendered in¬ 
admissible m evidence/' 

Section 164 of the Criminal Procedure Code provides the formalities to 
be undergone by Magistrates in recordmg confessions. It says among other 
thmgs that the Alagistrate shall explam to the person making the confession 
that he is not bound to make it But this section says that a confession does 
not become irrelevant because the accused was not warned that he was not 
bound to make it. The Bombay High Court has held that the Criminal Pro¬ 
cedure Code “is a special enactment applying only to certain statements 
made in the particular circumstances contemplated by s. 164” It cannot 
override the general provisions of this section except where these circumstan¬ 
ces bring the section mto operation” Where questions are not put so as 
to ebcit whether the confession is being made voluntarily, such confession 
is not only inadmissible under s. 161, Cruninal Procedure Code, but it cannot 
be used under this section.” 

1. ‘If snch confession Js otherwise relevant.*—^These words indicate 
that before the provisions of this section can be invoked, it must appear that 
the confession in question is admissible under the preceding sections of A? 
Act. If for any of the reasons mentioned m ss 24, 26 and 28, the confessiw 
is inadmissible, then there is no question of applying the provisions of s. 29 
at all. Section 29, therefore, assumes that there is no bar to the admissibility 
of the confession in question arising from any of the said earlier provisions 
and it then proceeds to invalidate or negative ether possible objections ot 
bars that may be raised against its admissibility.” 

CASES.—rhe accused made their confession of guilt to a company 
of their regiment, who stated to the accused that he had already obtainw 
information from another person and promised secrecy if they told the truth 
It was held that the company officer was not shown to be a person in autho¬ 
rity in relation to any proceedings that were to be taken against him; an 
that the alleged deception and inducement were covered by the provisions o 
this section* 

The evidence of a policeman who overheard an accused person’s 
ment made in another room, and in ignorance of the policeman’s vicinity 
and uninfluenced by it, is admissible.” 

Statement made under promise of Fecrecy.—A was In custody on a 
charge of murder. B, a fellow-prisoner, said to him, “I wish you would tell 
me how you murdered the boy—pray split**. A replied, “Will you be upon 
your oath not to mention what I tcU you?” B went upon his oath that he 
would not tclL A then made a statement. It was held that this was no^ 
such an inducement to confess as would render the statement inadmissible 
A witness stated that an accused, charged with felony, asked the witne» " 

’* ile-T V. Npi'Li'iir;/, (IR3.',) 7 C. A P. ** Jianqrtpptt Ilannjipn, (19^) 

H7. Born- L. It. 115. „ , x 

1’ I'mpfrnr v. Itamnnlh ^lahrtlnr, »• Kntpfror v. 

(10’5) Horn. 1.. It. IM. III. 50 (1006) ft ISnm L It. .707. „ 

Itom. III. •* Qaem v. (1867) " *'• I** 

»» r. Cfvim. (1037J Nag. (Cr.). 50. 

41C. *» /;« V. (1831) 0 C.A I’- 
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he had Wttcr confess, and the witness replied that he had better not confess, 
but that'the accused might say what he had to say to him. for It should go 
no furthtr. The accused made a statement. It was held that It was receiv¬ 
able in etidenee at the trial.” 

Smtciicnt made under dcccptlon^The accused asked the turnkey ol 
the gaol U which he ^'•ns locked to put a letter into the post for him, and 
after his iromislng to do so, the accused gave him a letter addressed to his 
father, and the turnkey, instead of putting it into the post, transmitted it 
to the pro^cutor. It was held that the letter was admissible m evidence 
.against tlie nccused notwithstanding the manner in which it was obtained.** 

30. \Xhcn wore persoas lhaa one arc bcinp tried jointly'’ for 
con.M<ratf.>n it ro- samo offcncc,^ Aiid a confession made by one 
^ed”TOVrrt”on•^rtlo« of such pcfsons nffectinj; bimself and some other 

ToinSy o£ sucli pcfsons^ IS provcd,** tlio Court may take 

triaiforwiraeofftrw ju^q consideration such confession® a.s against 
such other person as well as ngain.st the person who makes such con¬ 
fession. 

£x^)Ianaiwi. —“Offence,” as used in this section, includes the 
Abetment of, or attempt to commit, the offence. 

ILLUSTRATIONS. 

(a) A and B are jointly tried for the murder of C. It is proved that A 
said—“B and I murdered C”. The Court may consider the effect of this 
confession as against B< 

(b) A is on his trial for the murder of C. There Is evidence to show 
that C was murdered by A and B, and that B said—"A and I murdered C.” 

This statement may not be taken into consideration by the Court against 
A, as B is not being jointly tried. 

COMMEXT.—Object.—The object of this section is that where an accused 
person unreservedly confesses his own guilt, and at the same time implicates 
another person who is jointly tried with him for the same offence, his con¬ 
fession may be taken into consideration against such other person as well 
as against himself, because the admission of his own guilt operates as a sort 
of sanction, which, to some extent, takes the place of the sanction of an 
oath and so affords some guarantee that the whole statement is a true one” 
■When a person admits his guilt to the fullest extent, and exposes himself 
to the pains and penalties provided therefor, there is a guarantee for his 
truth.' But this is a very weak guarantee. For a confession may be true 
so far as its maker is concerned, but may be false and concocted through 
malice so far as it affects others. The Cuttack High Court has held that 
the confession of a co-accused cannot be used as the basis for conviction 
on account of the position that it is not strictly evidence.* 


*» Ilex V. Thomas, (183G) 7 C.&P. 
345. 

** Ilex V. DerringUm, (1826) 2 C&P. 

*’ Q!i««n*Empreaj v. Jogmp. (18851 
7 AU. 646. 648. -a i. v / 


* Empress v. Daft A'awu. (1882) 
6 Bom. 288, 291. 

• Blialuhj Befiera v. Stair, [1957] 
Cut. 200; Jacob r. State, [1952] T. C. 

937. 
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The Privy Council has held that this section applies to confessions, and 
not to statements which do not admit the guilt of the confessing party. The 
section seems to be based on the view that an admission by an accused 
person of his own guilt a^ords some sort of sanction m support of the tnith 
of his confession against others as well as himself. But a confesion of a 
co-accused is obviously evidence of a very weak type. It does not come 
within the defimtion of “evidence” contained in s. 3. It is not required to 
be given on oath, nor in the presence of the accused, and it canno: be tested 
by cross-examination. It is a much weaker type of evidence then the evi¬ 
dence of an approver which is not subject to any of those infirmites. 

The Supreme Court of India has held that the confession of an accused 
person against a co-accused is not evidence m the ordinary sense of the 
It does not come within the meaning of evidence contained in s. 3 of the 
Evidence Act inasmuch as it is not required to be given on oath, nor in the 
presence of the accused and cannot be tested by cross-examination. It is a 
much weaker type of evidence than the evidence of an approver which is no 
subject to any of these infirmities. A conviction can be based on the un¬ 
corroborated testimony of an accomplice.** 

rrmclplc.—Where more persons than one are jointly trieJ for the 
offence, the confession made by one of them, if admissible in evidence 
should be taken into consideration against all the accused, and not agaihs 
the person alone who made it* This section is an exception to the r^e 
that the confession of one person is entirely inadmissible against 
The policy of the law in allowing a confession by one accused to be eonsidere 
agamst another who is being jointly tried for the same offence, seems 
on the recognition of the palpable fact that such a confession cannot 
make an impression on the Judge’s mind, which it was therefore better ® 
control within limits than to ignore altogether.* The Courts in India 
construing this section have laid it down that a conviction of an acetse , 
based solely on the confessicai of another accused, cannot stand and ther^ 
must be independent evidence entirely outside of the confession before > 
can be used.* 

Under this section a confession by one person may be taken into comi 
deration against another— 

(1) if both of them are tried jointly; 

(2) if they are tried for the same offence; and 

(3) if the confession is legally proved. 

English Jaw.—This section is contrary to the English law on the poin^ 
“A prisoner is not liable to be affected by the confessions of kia accompl'<^^' 
So strictly has this rule been enforced, that, where a person was indicted 
receiving stolen goods, a confession by the principal that he was guiiV ® 
the theft was held..,.to be no evidence of that fact as against the receive^' 
s Bhuboni Sahu v. The Ktng, (1949) • OanaantTfull, In re, (1924) 20 !<■ 

Cl Bom. L. R. 955, 70 1. A. 147. 202, 205. ..-oO) 

*a Kaahmira Singh V. Slate of 3Iadh- • Banna v. The Emprtfs. (lo» ' 
ya rradtih. [1952] S. C, R. 52C. P.R. Ko. 29 of 1880 (Cr.); Empress v. 

* Empress V. Eama Birapa, (1878) Narsu, (1882) 6 Bom- 2SS. 

3 Bom. 12. 
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Tlie decision, it seems, would be the same if both parties were indicted 
"logetheri and the principal were to plead guilty.”^ 

1. ‘Fried jointly.’— There should be a joint trial of the accused. The 
joint tri J should be legal. If from any cause the accused who made the con- 
iession caimot be legally tried with the accused against whom the confession 
is to be uied, the Court should not attach any value to the confession. 

Wher^ the accused pleads guU^ at the trial and is convicted and senten¬ 
ced, he cannot be said to be jomtly tried with his co-accused who pleads not 
guilty.* Silnilatly, if one of the accused pleads guilty but he is not convicted 
•or sentenced till the conclusion of the trial of his co-accused, he cannot be 
treated as being jointly tried with his co-accused.* 

Sometimes evidence is taken in sessions cases even after the accused 
pleads ‘guiltj’ and the case is decided upon the whole of the evidence mdu- 
ding the accused’s plea- The Madras High Court is of the opimon that when 
such a proceWe is adopted the trial does not terminate with the plea of 
giulty, and therefore a confession by the person so pleading may be taken 
into consideration as against any other person who is being jointly tried with 
him for the same offence.” A distinction has been drawn by the Madras High 
Court between a trial before a Sessions Court, an§ one before a Magistrate. 
In the Sessions Court the accused’s plea of guilty is recorded under s. 271 
at the outset of the trial. A prisoner who then pleads guilty and is con* 
victed on the plea cannot be held to be tried jointly with the other co-accused 
against whom the case proceeds under s. 272. Where, therefore, all the 
accused, were jointly tried before a hfogistrate, and some of them confessed 
the crime and implicated their co-accused in a statement under s. 347, 
Criminal Procedure Code, and after the evidence for the prosecution was 
closed pleaded guilty under s. 255(1), it was held that their statement was 
admissible in evidence against the other co-accused.” 

Where the accused person has pleaded guilty and the Court is prepared 
to convict on that plea, it is contrary to the spirit of the law to postpone the 


conviction so that the person who has pleaded guilty may technically be said 
to be tried jointly for the same offence with other co-accused and any state¬ 
ment in the nature of a confession that he may make, used against them.” 
Where a co-accused pleads guilty, and the Court has accepted the plea and 
directed his removal from the dock, and the trial proceeds against the re¬ 
maining accused alone, a confession by the former is not admissible against 
the latter.** 


In a full bench case the Nagpur High Court has laid down that the cases 
in which it was held that the confession of a co-accused who pleaded guilty 
could not be used under this section were those of sessions trials. The trial 


» Taylor, 12th Edn., s. fl04, p.570. 

* Rtg. V. Jvaltt Potil, (1874) 11 B. 
IL C. 146, Venkatasami v. The Qufen, 
(18S3) 7 Mad. 102, Queen-Empras v. 
Pirbhu. (1805) 17 All. 254; Queen-Em- 
preasv. PalCua. (1900) 23 All. 63. 

• Queen-Emprese v. Pakuji, (1694) 

19 Bom. 195. \ • 

Qwen’Empress v. Ohinna Pavuehi, 
(1899) 23 Mad. 151, di^nting from 



JLah. 176. 

** Emptrof V. KheoraJ, (1908) 30 
AIL 640. 

** Emperor v. Keranuti Sirdar, 
(1911) 38 Cal. 44C. ■ 
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in Sessions Court begins only when the accused pleads not guilty and claims^ 
to be tried. Under s. 271, Criminal Procedure Code, if he pleads gudty the 
Court cannot try him but has forthwith to convict him. To defer his con¬ 
viction only to enable the Court to use his confession under this section 
against hts co-accused is wrong. But m warrant cases it is discretionary 
with the Magistrate to defer conviction of an accused who pleads ^ulty 
and use has confession against the other co-accused imder this section. 

2. ‘For the same offence.*—-This expression means an offence coming, 

under the same legal definition, i e, under the same section of the law. When 
two persons are accused of an offence of the same definition arising out o 
a single transaction, the confession of the one may be used against the 
though it inculpates himself through acts separable from those ascribed e 
his accomphce, and capable, therefore, of constituting a separate offence iro 
that of the accomphce” ‘Confession’m this section means confession of & 
very offence for which the accused are being tried.” A and B were i 
together under s. 239 of the Indian Penal Code on a charge of delivenng » 
another counterfeit coins, knowmg the same to be counterfeit at | 

they became possessed of them. A confessed that he had got the ° ‘ 

B and had passed them to several persons at his request. It was heJd ^ 
the confession of A was relevant against B.” iVaff 

House-breaking and theft, and receiving the property stolen at that 
are distinct offences, and the confession of one co-accused cannot be 
Into consideration as against the other.” . 

3. ‘Confession made by one of soch persons affecting bimscU an 
some other of such persons.’—Tbe confession must implicate the confess 
person substantially to the same extent as it implicates the person 
whom it is to be used, in the commission of the offence for which the j 
are being Jointly tried ” Thus the test is that the confessing accused 

tar himself and the person or persons he impbeates with one and the 
brush.” 

The Calcutta High Court has dissented from the above view and 
that it is not correct to say that a confession cannot be used against ^ 
accused if it does not implicate the maker substantially to the same 
as it implicates the person against whom it is to be used. It is adm 
in evidence against a co-accused whether the confessing accused as 
to himself a major or a minor part in the crime. Whether such a confess 
has any value or not is a different question.” 

1* v. Croim, [I937J Nog. 

31i). S22. 323. r.B. 

1’ v. Ntir ifahomtd, 

(1F‘?3) 8 Bom. 223. 

** /’crf'/iMiftimi re, (1030) 

54 

1^ (Juten-Emprt*t v. ,Yur Mahomeil, 

Po ToL V. Kirtij-Emp^ror, 

(1012) 1 U. B. R. (1010.1013) 158 

• » Queen v. llelat Ali, (IS73) 10 
Bcng. L. R. 451; Emprett cf Jndta v, 

Canroj, (1870) 2 All. 441; Auny Jlia 


X, Queen-Empress, Ji’i 


p. 446; Gul Ilasixtn V. The^ 1910 

f>eroro/7n<fi'J,(lOlOjP.R f-a 

(Cr.l; Jai .Vani v. lt,T. riOl’l 
*1 Dhnnapeiti Dt 

2 Cal. 312. Queen x. PeUt AU. ‘. 

Renp. L. R. 453. and 

bhu. (1031) 51 All. 350. di-<»mte<l If^ 
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The Bombay High Court has held that the section is not limited to a 
case where the confessing accused directly implicates another accused as 
well as himself, but covers also a case where the confession indirectly affects, 
a co-accused.** The Madras High Court has differed on this point and 
has held that a confession whidi indirectly affects another accused not 
named in it on some circumstantial grounds cannot be used against him.® 

Statements made by an accused which implicate his fellows, and excul¬ 
pate himself, are not regarded as evidence.** 

The statement of an accused, made after arrest, and not amountmg to 
a confession, is not admissible in evidence against a co-accused but only 
against himself.* 

A confession made at the preliminary inquiry by one of several accusedi 
persons and filed as part of the prosecution evidence at the Sessions trial 
can be used against the others under this section. It is not evidence, but 
it can be used to corroborate the other evidence against the other accused.* 
There is nothing in the section which restricts the confession to one recorded' 
before a Magistrate.* 

4. ‘Proved.*—-According to the Madras and the Allahabad High Courts 
the word 'proved' means proved before the case for the prosecution comes 
to an end, i e, proved either in the course of the prosecution case or proved 
in some proceeding previous to the trial. Hence a confession made after the 
close of the prosecution case, when questions under s. 342 of the Code of 
Criminal Procedure are put to the accused, is not admissible under this, 
section* 

According to the Bombay High Court a statement made by a co-accused 
m the course of a trial in reply to questions under s. 342, Criminal Procedure 
Code, Implicating an accused person, is admissible as evidence against the 
other accused.* Similarly, the Lahore High Court has held that a confession, 
made at the close of the prosecution case by one of several accused persons, 
can be taken into consideration against the other accused, and that this 
section does not justify a distinction between a confession made by an accu¬ 
sed person before the trial and in the course of the trial.* 

5. *Tlio Court may take Into considcmtion such confession.’— The 
section provides that the Court may take the confession into consideration 
and thereby makes it evidence on which the Court may act, but it does not 

** Emprror v, Shhabitai, (1926) 2S 
Bom. L. R. 1013, CO Bom, 683. 

” Peri’fdswami 31oomn,lnTe,ll930) 

5t ^(ad. 7C. 

** The Queen v. Kethub IJhoonta, 

(18»fl) 25 W. R. (Cr) 8; Ah Foonq 
T. Emperor, (1918) 46 Cnl. 411; OoCorojw 
V. Emperor. (1930) 26 N. L. R. 229, r.B ; 

Jl/anjdl Smgh v. The Crown, (1936) 

17 Lnh. 547. 

> Sitnl Simjh V. Emperor. (1918) 

46 Cfil. 700; A'mpfToi*. V. ^bont BAufAnn 
Chuekerbuity, (1910) 3S Cal. 169, s.n; 

AfuAanimad I'untM v. Emwror, (1922) 

CO Cal. 318. 


* Syamo Maha Patro, (1932) C5 
Mad. 903, FB. 

* Athappn Goundan, [1937] Mad. 
69.>, F.D. 

* Mamdamuthu Padayachi, (1931) 
54 Mod. 788, Emperor v. il^iadeo 
Pn^d. (1023) 45 All. 323. The lato 
Cluef Court of Oudh had held likewise; 
Kunwar Sen v. Kfng.Emperor, (1932) 
8 Luck. 236. 

* Emperor v. Cooper, (1930) 32 
Bom L. R. 747. .74 Bom. 531. 

* J)iat Singh v. The Crown, (1934) 
16 Loh. 651. 
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•say that the confession is to amount to proof. There must clewly ^ o 
-evidence. The confession is only one element in the consideration of ^ ® 
facts proved in the case; it can be put into the scale and weighed wi e 
■other evidence. The confession of a co-accused can be used only in suppo 
of other evidence and cannot be made the foimdation of a conviction. 

This section allows a confession made by one of several persons o 
taken into consideration as against such other person as well as | 

person making it. It does not permit the confession to be x^ed ta 
of some other of the co-accused.* There is nothing in the section to ^ 
•a Court from convicting after taking the confession of a co-accus 
consideration. But the High Coxirts in India have laid down a 
•practice, which has all the reverence of law, that a 
'solely on the confession of a co-accused cannot be sustained 
‘confession’ is not restricted to an unretracted confession, as ones ® , 

fession is proved it may be taken into consideration. .The ^*£^5 

-one co-accused cannot be said to be corroborated by the confession 
other co-accused. Obvious considerations of justice require that a 
■before acting upon such statements, should insist upon 
■boration from other evidence in the case in material pariicula«. p 
larly as to identity.* This is no technical rule but one founded 
judicial experience. The Court can only treat a confession as 
assurance to other evidence against a co-accused, and a convictiou ^ 
on the confession of a co-accused alone Is bad in law.” The JJadra 
'Court has held that it has become a rule of practice, and It is i-pgte 
■of law that corroboration is required. One accomplice cannot corr 
•another. There is no corresponding provision in English law.” 

Confessions of a co-accused can be “taken into consideration 
the other accused, but they are not technically evidence within 
imition given m s. 3 of the Act; and they cannot, therefore, alone 
the basis of a conviction." It is at best the evidence of an accomp . 


the Court may presume that an accomplice is unworthy of credit um 
is corroborated in material particulars (s 114, ill. (b))- Such 
be dealt with by the Court in the same manner as any other 
The weight, however, to be attached to such evidence and the q 
whether, taken by itself, it is sufficient in pomt of law to justify a 
is a question for the Judge. Unsupported by other evidence, it, « ^ 

•should be taken as evidence of the weakest possible kind, being 
statement of a third person not made upon oath or afhrmation. 

’ Bhuboni SaTiu v. The King, (1949) F.B.; Sharif v. The Crown, (194^1 

51 Bom. L. R. 955, 761. A. 147. Lah 463. 1-19461 

• Bagga Stngh v. The Empreee, Thiagaraja Bhagaoathar, i 

<1838) V. R. No. 39 of 1888 (O.). Mad. 389 Tri.„„Ala J'" 

• Emperor v. Qangappa, (1913) 15 “ Qxteen-Empreas v. Kna 

Bom. L. R. 975. 38 Bom. 156. Pandu, (1890) 15 Bom. "f'a,, 3l»i' 

** Emperor v.Lahl Mohan Chwdter- laiaaami v. The Queen, 

•5«av. (1911) 38 Cal. 659. SB; KaehU 102; Queen-Empreea v. Th* 


•5«av. (1911) 38 Cal. 559. SB; KashU 102; Queen-Empreea v. fh 

muddm V. Emperor, (1934) 62 Cal. (1900) 22 All. 445. See 
312; Maung Mya v. The King, [1938J Empreee, (1880) P. R- Nf- rlnorett. 
■Ran. 30; Ah Phut v. The King, £1940] (Cr.); Kga Po Mya r. Queen-t^nn' 

Ran. 104; Bajagopal, [1944] JIad. 308, (1886) S. J. L. B. 383. 
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confession Is corroborated by other evidence, it is immaterial whether, In 
proving the case ol the trial, the confession precedes the other evidence, 
or the other evidence precedes the eonfcssion.“ Such evidence is not suffi¬ 
cient to support n convicUen. even If corroborated by circumstantial evidence, 
tadesa the circumstances constituting corroboration would, if bclle\'cd to 
exist, Ibemseiscs support n conviction** But where llic confession leads to 
.the arrest and idcntificjtjon of Ujo other accused, it stands confinncd and 
should be taken os a subst.intially true statement.** 

The confession of a co-occuscd is on an even lower footing than the 
eWdence of an aceomplice and a conviction based on sueh n confcss:on alone 
is bad in law. This section provides tJwit such a confession is to be an ele¬ 
ment in the consideration of all the facts of the ease, but it does not do. 
away with the necessity for other evidence. It is the duly of the Judge, 
when there is no other evidence than the confession of a co-accused, to 
direct the jury accordingly and tell them to acquit the accused; and his 
omission to do so is a misdirection which will vitiate a conviction.** The 
diflcrcncc between the confession of a co-acettsed and the evidence of on 
accomplice is obvious. The evidence of an accomplice Is given on oath, 
whereas the statement of a eo-accused is not made on oatlx. The evidence 
of an accomplice is capable of being tested by cross-cxammatlon while the 
confession of a eo-accused cannot be so tested. A conviction can be based 
on the uncorroborated testimony of an accomplice, though os a matter of 
pratiec the Court requires corroboration in material particuhrs, but it can¬ 
not be so based on (he statement of o eo-accused. The evidence of a co- 
accused cannot be treated on tlio same footing as the evidence of an accom¬ 
plice.” 

TNpIanntloD.—This Explanation comes Into play where the accused 
making the confession is charged with an offence and his co-occuscd with 
an attempt to commit, or abetment of, the same offence. 

I’ctrncted confession.—The Bombay High Court has laid do%vn that a 
retracted confession, if proved to be voluntarily made, can be acted upon 
along with the other evidence in the ease, and there is no rule of law that 
a retracted confession must be supported by independent reliable evidence- 
corroborating it in material particulars. The use to be made of such a con¬ 
fession Is a matter of prudence rather than of law.** The ictraction of a. 


*» Emprtsi v.Aithool<tsh ChuektrbtMu, 
(1878) 4 Cal. 483, 490. 491. r. b.; 
Emptror v. 5n6»</,Atin, (1919) 21 Bom. 
L. R. 448, 43 Bom. 739, Emprfor v. 
Laxman Jairam, (1930) 38 Bom, L.R. 
1122. 

Emvrfi^^v, M. 

(1878) ■ , 

v. Em . * 

20 Lah. 07. 

Oiddir/adu v. Emperor, (1909) 33 
'Mad. 40; Ega San JVj/ein v. King~ 
Emperor, (1917) 3 B. B. R. (1017-20) 
3; Nga Po Kauk v. King-Emperor, 
(1020) Ran. 45; Emperor v. Kalaa, 


(1920) 48 All. 409; Aung Rla r. King- 
Emperor, (1031) 9 Ran. 401; Ktng-Em- 
peror v. Sadashibo ilanjki, (1039) 18 
Pnt. 82. 

** Emperor v, Suntii, (1017) Cr. 
Appeals Nos. 45-1 and 455 of 1917, do- 
cidocl by Ilenton and Shah, JJ., on 
Ko%-cmber 29. 1917 (Unrep. Bom.). 

’* Queen-EmprMS v. Qharya, (1894) 

|0 T*..—. >Tne ... r* , 
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like the evidence of an approver, is not sufficient for conviction \inless it. 
is corroborated in material particulars. The evidence of an approve 
coupled with the retracted confession of a co-accused, is not suffident i 
conviction of an accused person if there is no other reliable evid«:s 
corroboration as regards the identity of that accused person,** 

The same is the view of the Madras High Court. _It_hoIds .that Jl.css- 
not^'laid down as an absolute rule of the law that a confessica rsaae 
subsequently retracted by an accused cannot be accepted as evidecirf tc 5nE 
guilt without independent corroborative evidence. The wei^ la os* suvsn 
to such a confession must depend upon the circumstances rnTorr 
was originally given and the circumstances under which it was rr-'.-nr? .rr— 
eluding the reasons given by the accused for his retraction.® isr 3 S=s=S' 
given by an accused person for having made a confessicn rs: 

quently withdraws are, on the face of them, false, Ihsl 
acted upon as it stands and without any further co rro b e dianr 
confession can be used under this section where .the Cons as '^:z 

the confession was made voluntarily in the first incirn*** rr-- ^ r- 
Ajretraeted confession is of little value against a r—T 

corroboration is necessary. But wheh'thero^is .. v .. ' i.—»j- 8 r 

evidence as to the guilt of the co-accused, the Cosrt £ -ssSjt tssl 'Jap- 
confession to remove any doubts that might ^ ^ 

The Calcutta High Court has ruled that.51 5s 3 =: ara^ -s: nr-rm: ss. 
accused on his retracted confessioVitaedieg hr ni^ 
that to place any reliance on a retracted ^ 

would be most unsafe.* A retracted 

weight as against a person"offiirti£ Ice r > -r- * •••■' 

Is not tested by cross-examinati'^’iad — 1 - ^ 
hififself, who has thus lied on one cr cJbsrif-ie 

corroboration would be necessary *3 sasr'j; 5 ^——> V'*t 

demanded for the sworn testnagrm^ g«- 

The Patna High Court has mJeJ £3:^ 1 r v r - - - 

in evidence but should have 05 irsihissrfe^l^ 
in material particulars "or the ^ 

ment as a whole is a' truthful u,,. -v Sbin £is isor- 

ed statement must be girec duT t - ^ rrwvf** 

accused.’ - - aofd. aa sa ns * 
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than true it may be taken into consideration in connection with the evidence 
appearing in the case against the person making it as also against another 
person therein implicated, though it should be used with caution. 
-Subsequently it has held t^t a retracted confession, if believed to be true, 
may form the basis of a conviction, but as a rule of caution it is unsafe to 
base a conviction even of the maker on a retracted confession alone withou 
some independent corroboration. The ranfession must be corroborated m 
material particulars so as to satisfy the Court that the confession, even 
though retracted, may be acted upon.* 

The late Chief Court of Oudh at Lucknow had held that the statem^t 
•of an approver or the retracted confession of an accused cannot be ma e 
the basis of conviction unless it is corroborated sufficiently by material evi- 
olence against the co-accused." But a Court is at liberty to base a con* 
viction on the retracted confession of an accused person if it thinks tw 
the confession has a ring of truth about it". Where the accused retracts 
his confession, no reliance can be placed upon such a retracted confession s® 
far as the co-accused are concerned." 

The late Chief Court of Sind had held that a retracted confession of a 
accused should not be taken into consideration against another 
•does not make it unless it is corroborated in material particulars. 
must be corroboration as to the fact of the crime and as to the 
the accused. Where the retracted confession is to be considered 1 . 

accused who makes it, then the corroboration may relate to the 
circumstances which satisfy the Court that the confession, though retract 
■was true and voluntary." 

The Assam High Court has held that where there Is a retracted c^ 
fession, the corroboration required is on two points: (1) as to the 
•of the crime, and (2) as to the identity of the person accused of the criro®. 

The Rajasthan High Court has held that in the absence of corroboration W 
material particulars it is not safe to convict an accused on his 
•confession alone unless from the peculiar circumstances in which it 
made and judging from the reasons, alleged or apparent, of the retraction 
"there remains a high degree of certainty that the confession, notwithstao 
ing its having been reeled from, is genuine. But it is not necessary ^ 
confession must be corroborated by other evidence in every particular, » 
is sufficient if it is corroborated in material particulars." The Andhra Hig 
“Court has held that, as a rule of prudence, a retracted confession should n® 
be the basis of a conviction unless it is substantially corroborated by ® 
•pendent evidence”* 

• Abdul Gafoor x. Crewn, [1941] 

Nag. 160, Kcuhimuddin V. Emperor, 

(1934) 62 Cal. 312. dissented from. 

• i?A«ljn V. K\ng-Emperor, [19481 
'Nog. 147. 

i» K*n/j-Emj>eror v. Jlfog&wl Ahmed 
■Khan, (1931) 7 Luck. 511. 

I* Imamuddin X, Ktng-Empetor, 

•(1034) 10 Luck. 131; Sh'oratan x. 

-Kirxg-Emptror, (1934) 10 Luck. 150, 


** Baboo Singh x. 

(1935) 11 Luck. 662: Sheoratan, • 

iSi. 
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CASES.—Where the accused was convicted of house-breaking by night, 
with intent to commit theft, and the only evidence against him was the con¬ 
fession of a co-accused and the fact that he pointed out the stolen property- 
some months after the commission of the offence, it was held that the mere 
production of the stolen property by the accused was not a suiBcient corro-- 
boration of the confession of the other accused.” 

The appellant, who was charged under s. 411 of the Indian Penal Code- 
with receiving stolen property, knowing it to be stolen, was tried at the 
same time with the thief, and one P, who was also charged with receivings 
stolen property from the same thief, the proceeds of the same theft, but 
different property. It was held that the appellant and P were not being 
tried jointly for the same offence but were tried together for distmet offences, 
punishable under the same section, and, therefore, a confession made by P 
could not be lawfully considered against the appellant.” 


31. Admissions are not conclusive proof of the matters ad- 
AdraiKwjn^ not con- mittcd bttt they may operate as estoppels under the- 
'Jstopf provisions hereinafter contained. 


COSBIENT.— This section declares that admissions are not conclusive- 
proof of the matters admitted, but that they may operate as estoppels. ‘Ad¬ 
mission’ is defined in s. 17, supra; ‘estoppel’, in s. 115, tn/ra. Unless admissions 
are contractual or unless they constitute an estoppel they are not conclusive, 
but are open to rebuttal or explanation. Adn^sion, whether written or- 
oral, which do not operate by way of estoppel, constitute a kind of evidence^ 
which may be rebutted, against their makers and those claiming under them, 
BS between them and others. A patty is not bound by his oNvn represen¬ 
tations, where they have not been acted upon by the opposite party. If', 
treated as admissions not acted upon, the party who made them may prove 
that they were not true or were mistaken. A mete admission, is conclusive- 
only where it has been acted on by the party to whom it was made. An, 
estoppel, ie, a representation acted on by the other party, hy creating a, 
substantive right, does obhge the estopped party to make good his represen¬ 
tation, in other words, it is conclusive. 

Admissions operating as estoppels are not the only kind of admissions, 
that will either be relevant to or conclude the matter in issue. Two other- 
kinds of admissions equally, if not more, effective, are 

(1) admissions contained in the pleadings in a case which would cir¬ 
cumscribe the issues and avoid the necessity for proof, and 

(2) admissions made by the parties to a suit on earlier occasions either- 
in prior proceedings in a Court of law, or in statements made out of Court. 
What a party himself admits to be true may reasonably be presumed to be- 
so.“ 

An estoppel differs from an admission, for it cannot generally be taken 
advantage of by strangers. It binds only parties and privies. An estoppel? 
is generally said to be only a rule of evidence, for an action cannot be found—- 


** Queen-Emprus 
(1885) 10 Bom. 231. 
Maya Stnyh v 


. Dosa Jiva, 
The Emprtaa, 


(1886) P. R. No. 0 of 1886 (Cr.). 

*• Ainm V. Varley, [1051] T. C. 200,. 
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ed upon it. As a defence it has been held to have the effect of rule of 
substantive law. 

Tihe section says that an admission is not conclusive proof, it does not 
say that an admission is not sufficient proof without corroboration. It deals 
with the effect as to conclusiveness of an admission. The express admissions 
o a party to the suit, or admissions implied from his conduct, are stroni 
evidence agamst him. 

The expression ‘conclusive prooff is defined in s. 4, and when a fact is 
declared to be conclusive proof of another, a Court cannot allow evidencr 
to be given for the purpose of disproving the fact conclusively proved Al 
t at this section provides is that an admission, unless it operates as an estop- 
M ^ conclusive. What a party himself admits to be true may reason- 
presumed to be so. The person agamst whom it is proved is 
liberty to show that it was mistaken or imtrue. An admission does not 
estop the party who makes it; he is still at liberty to disprove it by evidence 
so far as regards his own interest. The rule that admissions are not conclu¬ 
sive IS applicable to mistakes in respect of legal Uability as well as to ihose 
m respect of fact A plaintiff is not bound by an admission on a point of 
aw, nor precluded from asserting the contrary in order to obtain the relief 
to which, upon a true construction of the law, he may appear to be entitled" 
aut, If toe admission is duly proved and if the person against whom It b 
proved does not satisfy the Court that it was mistaken or untrue, there b 
notoi^ in this Act, and there is no general principle or rule of law to pre- 
vent toe Court from deciding the case in accordance with it.“ 

The provisions of this section are not restricted to admissions made at 
^ particular time or place, but are wide enough to include admbsiens 
^ade m pleadings. 


Statements by Persons who cannot be called as Witnesses. 

^, 1 'j- 32. Statements, written or'verbal, of relevant factst made 
Cases m which state- is dead. Or who cannot be found, w 

ment of leievant fact ^“0 has become incapable of nivinn evidence, W 
o? cannot'^be'foun^ whose attendance cannot be procured without an 

-Ctcisxeicnnt. aiuount of delay or expense which under the 

circumstances of the case appears to the Court 
imreasona^ are themselves relevant facts in the following cases:— 
(i) When the statement is made by a person as to the cause of 
When it relates to a ^ deatfa, or as to any of the circumstances of the 
-cause of death; transaction which resulted in his death, in cases w 

•question ■'^bich the cause of that person’s death comes into 


Such statements arc relevant whether the person who made them 
was or was not, at the time when tliey were made, under expectation 


Jonrants.mjhji v. Khachnr 

It (193^63 I. A. 248, 33 

O8»o,- v„v 'is “'(.S’’) 



SECS. Sl-32.] OF THE RELEVANCY OF FACTS. 03 

o£ death, and whatever may be the natme ol the proceeding in which 
the cause of his death comes into question. 

(2) ‘When the statement was made by such person in the ordi¬ 

nary course of business, and in particular when it 
or is made in course consists of any entry or memorandum made by 
business. books kept in the ordinary course of busi¬ 

ness, or in the discharge of professional duty; or of an acknowledg¬ 
ment ■written or signed by him of the receipt of money, goods, 
securities or property of any kind; or of a document used in commerce 
written or signed by him $ or of the date of a letter or other document 
Usually dated, written or signed by him. 

(3) When the statement is against the pecuniary or proprietary 
or against interest of interest of the pctson luaWng it, or when, if true, 

nwkcrr it would cxpose him or would have exposed him to 

a criminal prosecution or to a suit for damages 

(4) When the statement gives the opinion of any such person, 

as to the existence of any public right or custom 
apubhJm'Sor'eus’ilm. or matter of public or general interest, of the exis- 
?aterM“*" ** teuce of whicb, if it existed, he would have been 

likely to be aware, and when such statement was 
made before any controversy as to such right, custom or matter has 
arisen. 

(5) When the statement relates to the existence of any relation¬ 

ship by blood, marriage or adoption between per- 
«twiite*t<»e%utr!n«e SOUS as to whose relationship by blood, marriage 
of rejaiioiwhip; adoption the person making the statement had 

special means of knowledge, and when the state¬ 
ment was made before the question in dispute was raised. 

(d) When the statement relates to the existence of any rclation- 
or M made in wiu oi blood, marriage or adoption between per- 

*o family SOUS deceased, and is made in any will or deed 
" ^ ■ relating to the affairs of the family to which any 

such deceased person belonged, or in any family pedigree, or upon 
any tombstone, family portrait or other thing on which such state¬ 
ments are usually made, and when such statement was made before 
tue question in dispute was raised. 

(7) When the statement is contained in any deed, will or other 
document which relates to any sueli transaction 
as is mentioned in section 13, clause (a). 

(S) Wlien the statement was made by a num¬ 
ber of persons, and expressed feelings or impres¬ 
sions on their part relevant to' the matter in ques¬ 
tion. 

ILLUSTRATIONS. 

fo> The question is, whether A was murdered by B; or 


or In nofumfnt rrla- 
t Ini; to tranuctlon men* 
tionetl in section 13 
clause(7); 

or is mnde by several 

K r«ons ami expresses 
•lines rclesant to 
mitterin question. 
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A dies of injuries received in o transaction in the course of which she 
was ravished. Tilie question is whether she was ravished by B; or 

The question is, whether A was killed by B under such circumstances 
that a suit would he against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape and the actionable wrong under con 
sideration are relevant facts. 

(b) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon regularly kept in the 
of busmess, stating that on a given day he attended A’s mother and deliver 
her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept ^ 

course of business, that on a given day the solicitor attended A at a P 
mentioned, in Calcutta, for the purpose of conferring with him upon spcci 
fied business, is a relevant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on 

a given day. . 

A letter written by a deceased member of a merchant’s firm by ^ 
she was chartered to their correspondents in London, to whom the ^ 

consigned, stating that the ship sailed on a given day from Bombay hai *■ 
is a relevant fact. 

(e) The question is, whether rent was paid to A for certain ^ 

A letter from A’s deceased agent to A saying that he had receive 

rent on A’s account and held it at A’s orders, is a relevant fact. 

(f) The question is, whether A and B virere legally married. 

The statement of a deceased clergyman that he married them under su 
circumstances that the celebration would be a crime, is relevant 

(g) The question is, whether A, a person who cannot be found, 

a letter on a certain day. . 

The fact that a letter written by him is dated on that day is rrfevan • 

(h) The question is, what was the cause of the wreck of a ship- 
A protest made by the captain, whose attendance cannot be procure 

a relevant fact. 

(i) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the 
was public, is a relevant fact. ^ 

(j) The question is, what was the price of grain on a certain day 

particular market. ^ 

A statement of the price, made by a deceased banya in the o i 
course of his business, is a relevant fact. , _ 

(k) The question is, whether A, who is dead, was the father o 
A statement by A that B was his son, is a relevant fact. 

(l) The question is, what was the date of the birth of A. . 

A letter from A’s deceased fa&er to a friend, announcing the o 

A on a given day, is a relevant fact. 

(m) The question is, whether, and when, A and B were mame 
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An entry in a memorandum book by C, the deceased father of B, of bis 
■daughter’s marriage with A on a given date, is a relevant fact. 

(n) A sues B for a libel expressed in a pwnted caricature exposed in 
-a shop window. The question is as to the similarity of the caricature and its 
libellous character. The remarks of a crowd of spectators on these points 
may be proved. 

COSniENT.—This and the following secUon are exceptions to the 
general rule that hearsay evidence is not admissible. Heresay evidence is 
excluded on the ground that it is always desirable in. the interest of 3 ustice 
to get the person, whose statement is relied upon, into Court for his exami¬ 
nation in the regular wy in order that many possible sources of inaccuracy 
and untrustworthiness can be best brought to light and exposed, if they exist, 
by the test of cross-examination. Section 60 lays down that oral evidence 
must be direct. 

The exceptions to the hearsay evidence have been directed by necessity. 
Tlus rvde excluding the hearsay evidence is relaxed so far as the statements 
contained in ss. 32 and 33 are concerned. The general groimd of admissibility 
of the evidence referred to In these sections is that no better evidence could 
he produced. The phrase hearsay evidence’ is not used in the Act; because 
it is inaccurate and vague. Before such evidence is let in the Court must 
arrive at a Bndlng on evidence formally and regularly taken and recorded 
that one or other of the grounds specified in the section exists. The admis¬ 
sion of such deposition in evidence without .such finding is illegal*’ 

PrInciple.-^Under this section written or verbal statements of relevant 
facts made by a person— 

(o) who la dead; 

(b) who cannot be found; 

(c) who has become incapable of giving evidence; 

(d) whose attendance cannot be procured without unreasonable delay 
•or expense; 

.are relevant under the following circumstances:— 

(1) 'When it relates to the cause of his death. 

(2) 'When it is made in the course of business, such as, entry in books, 
■or acknowledgment or the receipt of any property, or date of a document 

(3) When it is against the pecuniaiy or proprietary interest of the per¬ 
son making it or when it would have exposed him to a criminal prosecution or 
to a suit for damages. 

(4) When it gives opinion as to a public right or custom or matters of 
general interest and it was made before any controversy as to such light or 
•custom has arisen. 

(5) 'When it relates to the existence of any relationship between persons 
as to whose relationship the maker had special means of knowledge and was 
•made before the question in dispute arose. 

(6) When it relates to the existence ^ any relationship between per¬ 
sons deceased and is made in any •will or deed or family pedigree, or upon 

Salish CharuJra Seal v. Emperort [1944] 2 Col. 76. 
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any tomb-stone or family portialt, and was made before the question in 
pute arose. 

(7) ^Vhen it is contained in any deed, will, or other document. 

<8) When it is made by a number of persons and expresses feelings te 
vant to the matter in question. 

Section 30 docs not limit the operation of this section. 

1. 'Statciucnlc, WTlltcn or verbal, of relevant facts.’—'Vetbar mea^ 
by words. It is not necessary that the words should be spoken. The 
another person may be adopted a witness by a nod or shake of the ^ 
If the significance of the signs made by a deceased person in 
questions put to her shortly before her death Is established satista 
to the mind of the Court, then such questions, taken with her assent 
sent to them, clearly proved, constitute a verbal statement as to 
of her death.® In a trial upon a charge of murder, it appeared that the d 
shortly before her death was questioned by various persons as to ® 
cumstanees in which the injuries had been inflicted on her; that she 
that time unable to speak, but was conscious and able to make 
dence was oflered by the prosecution, and admitted by the Sessions ^ 
to prove the questions put to the deceased, and the ,igM wde W 
answer to such questions It wav held that the questions and the -gyjon 
together might properly be regarded as 'verbal statements’ made by * 
as to the cause of her death within the meaning of this section, a*' 
therefore, admissible m evidence under that section.® t, and th» 

The questions put to the injured person who is unable to spoak 
signs made by him m reply taken together amount to “verbal 8** ® 


within the meaidng of this secUon.® 


eftbf 


aause 1.—Caaso of death.—The statement must be as to the cause 

declarant’s death, or as to any of tho circumstances of the transact!^ ^ 
resulted in his death, that is the cause and circumstances of the oca • 
statement is admissible although it is made before the cause of ^ 
arisen, or before the deceased has any reason to anticipate being kill 
circumstances must be circumstances of the transaction* general 
indicating fear or suspicion whether of a particular individual , tn 

■ . . - ^ - . admissible. ^ 


and not directly related to the occadon of the death are not adi»*^-- 
information lodged by a person who died subsequently, relating to 
of his death, is admissible in evidence under this clause* The 
be oral or written. It is relevant whatever may be the nature of the P 


7 Ail. 

Th< h 
Bom. — -. 

*» pu«<n-Empres« v. AMuIfoA 
ibid ; Effipfror, v. Sadhit Charan Daa 
tl02l) 40 Cal 600, CArtm/riU Bam K«- 


Cftantfrosftem v. T?ie 1191''^ 

« Siidctma V. ‘ 

JTag. 301. ^ ,} 93 !) 5* 

* J p^ntre'’ 

Mn-l. 931; Mrs. 3f. F. 

- -- fkf 


(1033) 29 N. L. R 251. 

* Pfitolo JiTortiVona - -» ... 

K’lny-Bmperof, (1939) 66 !• |l93?i 

Bom. L. R. 428. [lOtll 
18 rat. 234. , 

» EmpfTor V. J/oAamffW't i> 

11942) 2 Cttl. 144. 




tag in nhicli the came of the death ol the person tvho made the statement 
comes into question. ., av 

A statement made by a person since deceased, as to the cause of the deam 
of another, is inadmissible m evidence. The statement of one dead person is 
not a relevant fact with respect to the question about the death of another 
person.* 

‘Circumstances o£ the trausaction.’—TWs phrase conveys some limita¬ 
tions. It IS not as broad as the analogous use in “circumstantial evidence” 
which includes evidence of all relevant facts. It is narrower than res gesta:. 
Circumstances must have some proximate relation to the actual occurrence 
and must be of the transaction which resulted iii the death of the declarant. 
The condition of the admissibility of the evidence is that the cause of the 
declarjuit's death comes into question. It is not necessary that the statement 
must be made after the transaction has taken place or that the person mak¬ 
ing it must be near death or that the 'circumstances’ can only include the 
acts done when and where the death was caused. On Match 20, K told his 
wife that he was going to Berhampore, as P’s wife had written and asked 
him to come and receive payments due to him. On hlarch 21, K left his 
house m time to catch a train for Berhampore, where P lived with his wife. 
On March 23, K's dismembered body was found in a trunk which had been 
purchased for It was held, on the trial of P for the murder of K, that the 
statement made by K to his wife was admissible in evidence under this clause 
as a circumstance of the transaction which resulted in K’s death.* 

Dying declarations are admissible tinder this clause. Before a dying 
declaration can be admitted In evidence, it must be proved to have been made 
by the deceased. It must narrate die cause and circumstances of his death. 
A conviction based upon an uncorroborated dying declaration is legal.* No 
particular procedure has been prescribed by any provision of law for record¬ 
ing such a declaration and it is also not necessary to give any warning before 
a "dying declaration is recorded. Even a layman is competent to record a 
dying declaration and prove the same in the usual manner like other facts 
and documents IVhen a Magistrate not specially empowered to record state¬ 
ments under s. 164 of the Code of Criminal Procedure takes down a statement 
wluch subsequently turns out to be a dying declaration, there is nothing in 
law to prohibit the Magistrate from proving in the ordinary manner the! 
statement made to him by the deceased person.^ ' 

It is no objection to the admissibility of a dying declaration, that it was 
made in answer to leading questions or obtained by earnest and pressing 
solicitations.* ‘Where a ivoman, whose throat had been cut, made, in answer 
to questions put to her by the Sub-Inspector, certain gestures, from which 
the latter inferred that she accused her husband of the assault, it was held 


* PoLnIfl Suximi v. The 

Aing-EmutTor, 66 1. A. 06, 41 


Ewy»rfw T. Kyjiuwrpol sup; 
Slate v. Kanduin Singh, [10551 I All. 
UV^—t 


642; Vldhannanv. State, [19541 T.C. 130f!; 
Zumbay.The state. [10521 2 Raj. 298. 

* Slate V. Oiiseph, (19551 T. C. 39 

* Queen-Empress v. Abdullah, 
(1885) 7 All. 383, 303, r.a.; Chandra- 
•elm V. The King, [1037] A. C. 220, 
(1936) 39 Bom. L. R. 350. 
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tliat the gestures were admissible in evidence, but that the opinion cf wi ' 
nesses as to the meaning of the gestures was not admissible.* Because ^ 6 
interpretation of the gestures is for the Court alone to decide the opinion 
of the witnesses ns to the meaning of such gestures is not evidence. If some¬ 
thing in a dying declaration is false, the whole declaration must not nei^sar y 
be disregarded. As a dying declaration is not made on oath and is not the su 
jeet of cross-examination, it is a weaker Ijiie of evidence than the evi ence 
given by a witness in the witness-box. If a Judge thinks that o * 
dying declaration is deliberately false, he should not act upon the _ 
without definite corroboration.** The Madras and the lahore High 
have held that if the Court, after taking everything into 
convinced that the dying declaration is true, it is Its duty to convict, no 
standing that there is no corroboration in the true sense.*' . , , n* 

If the person making a dying declaration chances to live, his 
is inadmissible as a dying declaration under this section, but it might be 
on under the provisions of s. 157 to corrobrale bis testimony when examin • 

1. The Supreme Court has held that it could not be laid 2 

absolute rule of law or even as a rule of prudence which has ripe”” . 
rule of law, that a dying declaration cannot form the sole basis of convic 
unless it is corroborated. ‘ • w th# 

2. Each case must be determined on its own facts keeping in 
circumstances in which the dying declaration was made. ^ 

3. It cannot be laid down as a general proposition that a dying oe 
tlon Is a weaker kind of evidence than other pieces of evidence. 

4. A dying declaration stands on the same footing as any^ 
of evidence and has to be judged in the Ught of surrounding 

and with reference to the principles governing the weighing of *^*“**’ ' , 

5 A dying declaration recorded by a competent Magistrate in ® P 
manner in the form of questions and answers and in the words of tae 

as far as practicable—stands on a much higher footing than a dying _ 
tion which depends on oral testimony which may suffer from all the m 
tics of human memory and character. . 

6 In order to test the reliability of a dying declaration, the Co 

to keep in view, the circumstances like tlie opportunity of the dying 
for observation, (eg.), whether there was sufficient light if the 
committed at night, whether the capacity of the man to remember ® ^ 
stated had not been impaired at the time of makmg the statement; ^ ^ 
statement has been consistent throughout if he had several jjj 

making a dying declaration apart from the official record of it; 
statement had been made at the earliest opportunity and was not tne 

of tutoring by interested parties.** 

n.T OSl 

• Cfiandfika Ham Kahnr v. King- 
Emperor, (1022) 1 Pat. 401; Chandra- 
sekera v. The K%ng, [1937] A. C. 220, 

(1936) 39 Bom I, R. 359. , ' 

Emperor V. AkbaraU KarimVhax, ** Emperor V. Hama b<tnu, i 
(1933) 35 Bom L. R. 1021. 58 Bom. Bom. L R. 434. , 

31; Kai Iduddin Biswas v. Emperor, *’ Khushal Boo V. oWf* *!/ 

[1937] 1 Cal. 475, discussing Emperor [1938] S. C. J. 198. 
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Proof of dyin^ declaration.—A dying declaration may be written or oral. 
It may be proved by the evidence ol a witness who heard it made. It cannot 
be treated as a deposition unless made in the presence of the accused and 
before a Magistrate^* This case has been distmguished in a later case in 
which it has been held that the written record of a dying declaration, not 
taken down in the presence of the accused, is admissible when it is proved 
by a witness that the statements contained therein were, m his presence, 
recorded by a Magistrate and read over to the deceased who admitted their 
correctness.'* When a dying declaration is recorded by & Magistrate, who is 
not a committing Magistrate, it must be proved by calling the Magistrate as 
a witness “ The writing cannot be admitted to prove the statement made. 
It may be used to refresh the witness' memory.'' 

A dymg declaration is admissible whether the person who made it was or 
was not, at the time when it was made, ‘under expectation of death’. The 
Bombay High Court has held that the wide words used in the clause show 
that it is intended to cover statements other than ‘dying declaration'. The 
words 'as to any of the circumstances of the transaction which resulted 
m his death’ cover also other statements made by a deceased person'* 

The statement made by a deceased person as to the cause of his death, 
or as to any of the circumstances of the transaction which resulted in his 
death, is admissible in evidence, notwithstanding the fact that there is no 
record of the questions put to the deceased and the answers given by the 
deceased in his own words to each of those qu^tions. Whether that statement 
should be acted upon, whether that statement has evidential value, whether 
that statement is reliable are all considerations which .do not go to the ques¬ 
tion of admissibility but to probative value.'* 

A dying declaration is admissible in civil as well as criminal cases 
ftitdc s. lllt'aj]. 

The first information report is admissible as substantive evidence when 
the maker died before the matter came before the Court.*® 


CASES.—In proceedings before a Magistrate on a charge of causing 
grievous hurt, ttvo (among other) witnesses, one of whom was the person 
assaulted, were examined on behalf of the prosecution. The accused were 
committed for trial. Subsequently, the person assaulted died in consequence 
of the injuries inflicted on him. At the trial before the Sessions Judge, 
charges of murder and of culpable homicide not amounting to murder were 
added to the charge of grievous hurt. The deposition of the deceased wit- 


1* In the matti'r of the Petihon of 
SamiTMddm, (1881) 8 Cal. 211, followed 
in Sami Chandra Kar v. Emptror, 
(1924) 62 Cal. 440. See, however, Ahdnl 
Jalil V. The Empress, (1886) r. R. 
■No. 13 of 1886 (Cr.) 

Emperor v. Balaraiii Dets, (1931) 
46 Cal. 358. 

'* Pea. V. Fata Adaji, (1874) II B. 
II. C. 247, 248: eontra, Kamppun 
Samhan, (1915) 31 I. C. 359, 10 Cf. LX 
750 

" Kriihnama Eaicken, In re, (1930) 


64 Xrod. 678. 

•• Shivabkai v. Emperor, (1026) 60 
Bom 683, 28 Bom. L. R. 1013. Avtar 
Singh V. The Cronm, (1923) 4 Lah. 
451, Tihich laya down tliat this clause 
co%ers only- ‘dyinc: deciarotions’, is 
not correctly decided, and is dissented 
from in Inayat Khan v. The Croum, 
(1934) 10 Lah. 680. 

** State V. Farsotlam Bhihhabhai, 
(19.78) 60 Bom. L. R. 153, T. B. 

*• Lnlaram, (1053] M. B. 343. 
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ness was put in and read at the Sessions trial. It was held that the evid^ce 
was admissible either tmder d. (t) o£ this section or s. 33 notwithstanding 
the additional charges before the Sessions Court.® 

Where, m a dying declaration, the deceased stated that the accuse a 
assaulted him “on account of enmity caused by my acting as a wuar , 
it was held that the statement made by the deceased was a statement 
the circumstances of the transaction which resulted in his death,” so as to e 
admissible under this clause.*® A statement made by the deceased 
out the person causing his death at the identification parade held by ® 
police is admissible as his dying declaration.®^^.-^ 

Clause 2.—This clause contemplates a statement by a person whose duty 
it was to make sueh a statement or whose business was such that 
of the kind were to be expected in the ordinary course of things, 
considerations which have induced the Courts to recognize this . 
appear to be principally that, in the absence of all suspicion of 
motives, a fair presumption arises that entries made in the ordinary ro ^ ^ 
of business are correct, since, the process of invention implying **^ ,*’/_ 
easier to state what is true than what is false; that such entries usually o ^ 
a link in a chain of circumstances, which mutually corroborate 
that false entries would be likely to bring clerks into disgrace 
employers! that, as most entries made in the course of business are ^ ^ 
to the inspection of several persons, an error would be exposed to 
discovery: and that, as the facts to which they relate arc generally 
but to few persons, a relaxation of the strict rules of evidence in 
such entries may often prove convenient, if not necessary, for the due in' 
gation of truth".* 

‘Statement in course of bn^lne^is.’—This clause provides that a 
statement of a rclei.'ant fact made by a person who Is dead is itself « , 

fact, when the statement %vas made by such person in 'the ordinary 
of business’. The expression ‘course of business* occurs in more tium 
place in the Act See ss. IG, 31, 47, 114. ^ , I, 

The phrase ‘in the ordinary course of business’ Is apparently ^ , 

indicate the current routine of business which iras usually followed y 
person whose declaration It is sought to Introduce. The nde laid 
this clause extends only to statements mode during the course, not e 
particul-ar transaction of an exceptional kind such as the execution of ^^{ 3 . 
of mortgage, but of business or professional employment In which the 
rant was oidinarily or habitually engaged. The particulars set out 
clause, though not exhaustive, may fairly be taken as Indicating 
of the statements made In the course of business. The expression 
ordinar^* course of business’ must mean In the ordinary course of • 


*« In |A<" tn/jf.Vr ef ihf PrUiion k/ 
(Ifc-il) 7 ('*!. 42. 

** v, t-'ornm JJKuiati, 

(JB37J Jfi !•*!. :.03. 

»» / fnj^rrr' V. AfoLv/^oIIOI,*:) 

47 lU-tn. I.. It. 

*• / X'*f r. 


{lP3.t) H Put. 4fll. 

Ine .V.njwTrj V, 

lUm. C3. on 

rU»w«*. b.il tl.fr-nng on »»=- 
ti.«n of cl. 3. _ <i« 

»» Tn^^>r. iCih 
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sional avocation.* The business referred to may be of a temporary charac¬ 
ter.* See illustrations (bj>, (c), (&), (g) and (i). 

The entries should have been made by the deceased person himself, 
Entries made by another person at his instance are not admissible under 
this section.® Entries in registers prepared by an Amin who is dead are 
admissible for proving the nature of the tenancy.* 

Account boolcs.—Entries in account books should, in order to be relevant, 
be regularly kept in the course of business.* 

A book of accounts may be said to be regularly kept although the book 
is not entered up from day to day or from hour to hour as the transactions take 
place.* 

Difference heftceen s. 32, cl. (2), and s. 34.—The plaintiff relied on entries 
in the handwriting of her deceased husband kept in the ordinary course of 
his business. It was held that entries in accounts relevant only under s. 34 
are not alone suflScient to charge any person with habilityj corroboration is 
required. But where accounts are relevant also under this clause, they are 
in law sufficient evidence in themselves, and the law does not, as in the case 
of accoimts admissible only under s. 34, require corroboration. Entries in 
accounts may in the same suit be relevant under both sections, and where 
this is so, the necessity of corroboration prescribed by s. 34 does not atjse. 
Though accounts which are relevant under this clause do not as a matter of 
law require corroboration, the Judge is not bound to act on them without 
corroboration; that is a matter on whldi he must exercise his own judicial 
discretion as a judge of fact.* Clause (2) does not make the account books 
conclusive proof of the fact^ stated therein. Under s. 34 a liability can¬ 
not be fastened on any person merely because m the account books of the 
opposite party there are certain entries adverse to him. Taking s. 5Z(2) and 
s. 24 together, it is clear that even if the account books may be treated as 
relevant it is discretionary for the Court to require additional proof of any 
particular entry.* The material difference as between an entry relevant 
under s. 34 and one relevant under s. 32(2) is that in the former case the 
person who made the entry may be available as a witness while in the latter 
case he is not. 


CASES.—Slarriage reglster.—A register of marriages kept by a Kazi, 
since deceased, v?ho celebrated the marriage, in which register was entered 
tho amoimt of the dower, was held to be admissible and relevant, as evidence 


of the sum fixed, being an entry in 
within this clause.* 

' Kingawa v. Blior/nappa, (1807) 
23 Bom. 63, 07. 

* Shfonandati Sinch t. Jtonandan 
Dxiaadh. (1908) 13 C. W. N. 7i. 

* Musaamal Naina KoerV.Gobardhan 
Sxngh. (ItilB) ST. E. 3, 42. 

* A6iHrts Chandra Majht v. Pratul 
Chandra Ohosr, (1928) 55 Cal. 1070. 

* Ibid. 

* Depuiy Commissioner oj Bara 
Bttnlt V. JtfitfwJii Bam Parshad, (1800) 
26 J. -4. 254, 27 Col. 118, overruling 


book kept in the discharge of duty 


iluneherahaw Bezonji v. The New 
Dhumvusy S. «fc ir. Company, (1880) 
Chandreahwar Prasad 
Narain Sinrjfi v. Bisheshwar Pratap 
Narain Singh, (1926) 5 Pat. 777. 

’ Rampi/arabai v. Balaji Shridhar, 
(1004) 28 Bom. 294, 6 Bom. h. li. BO. 
618 '*• [1955] Nag. 

* Zakeri Begum v. Sakina Begum, 
(1892) 19 I. A. 157, 19 Cal. 689. 
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Sainadaskat kook.— Entries of payments made by a creditor in the ledger 
(scTTMidasfcat book) belonging to a debtor fall withm this clatise, and although 
they are admissions m his own favour they are not excluded by s. 21. 

Record of identificatioii parade^—Such record by a Magistrate cannot be 
regarded as a statement made by a Magistrate in the ordinary course o 
busmess It cannot he admitted under cl (S). Proceedings of parades can 
only be proved by the oral deposition of the Magistrate who held them an 
who could then be subjected to cross-examination.” 

Registered letter returned.—An endorsement on the cover of a 
a postal peon that the cover tendered to the addressee on a certain 
was refused, is at best a record of a statement by the peon and must 
proved by calling him as a witness.” 

Clause 3.—‘Statement against the interest of maker.'—A statement ® 
a deceased person in order to be admissible imder this clause must ® 
statement of a relevant fact and must be against the proprietary or 
interest of the person making it.’* This clause makes declarations 
interest admissible in evidence. The principle upon which such sfate® 
are regarded as admissible m evidence is that in the ordinary 
affairs a person is not likely to make a statement to his own detriment 
it Is true.** The clause is based upon knowledge of human 
interest induces a man to be cautious in saying anything ®Sahist 
When one makes a declaration In disparagement of his own rights or In 
It is generally true, and because it is so, the law has deemed it safe ® ’ 
evidence of such a declaration. Illustrations (e) and (j) apply to this c 

This clause comprises three classes of declarations against interest* * 
they aiTect the declarant’s (1) pecuniary interest; (2) 
and (3) personal liberty oi- property by tending to charge him with a 
or to subject him to payment of damages. A statement made by a pe • ^ 
against whom there is, already, in existence evidence which jjjij 

his prosecution and conviction, is inadmissible in evidence unae 
clause.” 

Under this clause previous statci-'cnts of a dead witness (eg., apP _ 
in a previous trial implicating not only himself but also an absconding ® 
cd cannot be admitted for convicting such absconding accused in n ^ 
quent trial A man cannot by his statement expose himself to crimina ^ 
ceedings v.hcn such criminal proceedings have already started As ^ 
criminal proceedings have .started against a person making o s'® 
exposing himsoU to a criminal prosecution, the words of this clause cc ^ 
liavc application or force os they cannot be stretched or extended 6® 
cover statements made after proceedings have been instituted.” 

The form of the declaration is immaterial; it may be verbal or 


in a deed or a or ary other document 

»• JttltUii Of 12) 14 '• IMl Piif,n'htr T ^'f- 

Erm. I., n. lO:Ct ra/.'-’’ur O029J ”* 

«» M'.an. run Un . 4H7. 57 r_\. 14. .'>2 All. 1- . 

>* V. Artn/o.-zof/i', IlfitJ •» Arhhntlall v. KtM f I 

V. n. 3.'.2. (19IS.4a) S5 Tot. 3IT. ,,<iif.}K*-' 

*> Sorf't Iftl J}n V, A'amtn *• .fonii Kadtf v. 


.•••r;?, 003') J4 Pnt. 4fil. r.n. 79. 
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Declarations against interest should, to be admissible, have been against 
interest at the time they were made, and it is no answer that they might 
possibly turn out to bo so subsequently.** The confession of an accused per¬ 
son who is dead implicating himself and an accomplice in a crime is ad¬ 
missible under this clause and is not excluded by ill. (b) to s. 30.“ The 
question of admissibility is not a question of value. 

C.\SCS.—.\dnilsslble statements—The plaintiff sued in 1893 to recover 
possession of certain land. The defendants denied the plaintiff’s title. The 
plaintiff tendered in evidence a registered mortgage-deed of adjacent land 
executed m 1877, which set forth the boundaries of the land comprised in the 
mortgage, and as one of such boundaries referred to the land in question as 
then belonging to the plaintiff. At the date of the deed there was no liti¬ 
gation existing behveen the present litigants, and at the date of the present 
suit the mortgagor was dead. It was held that the statement in the deed 
was admissible xmder this clause os a statement against the pecuniary or 
proprietary interest of the mortgagor.** A full bench of the Patna High 
Court has dissented from this view. It has held that a statement of boun¬ 
daries in a document of title between third parties, who are dead at the 
time the statement is sought to be put in evidence, is not generally admissible 
m evidence, unless it is shoivn that at the time the statement was made it 
was contrary to the interest of the maher, and that at the time it was sought 
to be used it was a statement of a relevant fact** 

A statement by a landlord, who was dead, that there was a tenant on the 
land, was a statement against his proprietary interest and was held admis¬ 
sible under this clause.** 

A letter from the co-respondent to the petitioner in a divorce suit admit¬ 
ting adultery with the respondent was held to be admissible in evidence as 
it would expose tbe co-respondent to a criminal prosecution." 

Inadmissible statements .—a statement made by a deceased person in his 
will that he had spent a certain amoimt in effecting repairs to his house was 
held to be not admissible in evidence as it was not a statement made against 
his pecuniary or proprietary interest.” 

A Hmdu widow purported to adopt her brother’s grandson, fifty-four 
years after the death of her husband, in pursuance of a power to adopt con¬ 
ferred on her by her husband. The widow obtained mutation of the name 
of the adopted boy in place of her own in revenue registers. In her evidence 
in the mutation proceedings she stated that she had her husband's authority 
to adopt In a suit by the reversioners against the adopted boy to recover 
the property it was held that the evidence of the widow m the mutation 
proceedings was not admissible either under this clause or under s. 33.** 


** Ex parto Udivordt. In re Tolle- 
mache, (1884) 14 Q. B. D. 415, 

** Nfja Po I’tn V Ktno-Emperor, 
(1D06) TJ. B. R. (Evi) (1904-00) 3. 

Ninrjnwt V. Bhermappa, (1897) 
23 Bom. 63. 

** Soncu Lai Jha v. Darabdeo I^arain 
Singh, (1935) 14 Pat. 461, r.B. 

** .<4MuI Azib Molla v. Ebrahim 


MoOa. (1904) 31 Cal 965. 

** Coclman v. Cockman, (1033) .56 

All. 670. 

” 2tarliari v. Ambabat, (1919) 22 
Bom. L. R. 57, 44 Bom. 192. 

** Dal Bahadur Singhv.Bijai Bahadur 
Singh, (1929) 32 Bom. L. B. 487, 67 
I. A. 14, 52 All. 1. 
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Clansc 4.—‘OplnIon....as to..^pnl»Hc riglit or custom.’—The admissibi¬ 
lity of declarations of deceased persons in cases of public right or custom, 
matters of public or general interest, is allowed, as these rights or cus 
are generally of ancient and obscure origin, and may be acted ° . 
distant intervals of time; direct proof of their existence is not, c 


demanded “ , 

The principle on which the exception of reputation regar mg P 
rights rests is this—that the reputation can hardly exist withou e 
currence of many parties mtercsted to investigate the subject, an ^ 

currence is presumptive evidence of *the existence of an ancien ri 
which direct proof cannot be given in most cases.* _ _ ^ 

The admissibility of the declarations of deceased persons m aU 
is sanctioned, because in local matters, in which the community are rsant; 
ed, all persons living in the neighbourhood are likely to be 
because, common rights and liabilities being naturally talked o ^ ^ ^ 
what is dropped in conversation respecting them may be pres^e others 
true; because eonflictmg interests would lead to contradiction ^ 

if the statements were false; and thus a trustworthy reputation may 
from the concurrence of many parties imconnected with each e » 
are all mterested In investigating the subject * 

Public and general rights.—Public rights are those common to 
bers of the State, eg, rights of highvrays or of ferry or of fishery. 
rights are those affecting any considerable section of the comimm y» 
disputes as to the boundaries of a village. The right must have 
of whose existence the declarant should be aware. If the 
otherwise than upon the declarant’s own knowledge it will lh« 

This clause is inapplicable to a document purporting to deal 
rights of a private individual as against the public, in which the m 
the individual form the subject matter of the statement.* A map 
by a person, who is dead, in a previous case not inter partes, s ^ pybLc 
limits of a particular district, is not admissible as it is not a matter^o 
right or public or general interest within the meaning of this clause 

Illustration (x) exemplifies this clause. ,1 

Statement before any controversy bad arisen.— The 
have been made ante hfcTrv motam, i e, before the beginning of 
versy and not simply before the commencement of any suit invo 
same subject-matter. The operation of bias is thus excluded. ^ 

To render a statement inadmissible as having been made i5 

motatrt the same thing must be in controversy both before and 


made.' 

•* The Qu^en v. InhabUanis of Iied~ 
fordshire. (1855) 4 E. & B. 5S5. 

1 U'rijlit V. Tatham, (1838) 5 CL & 
F. 670. 

* Per Lord Campbell, C.J., in The 
Qtieen v. Inhabitants of Bedfardshtre, 
(1855) 4 E. &. B. 535, 542, 

♦ neintger v. Droz, (1900) 3 Bom. 
L. R. 1, 25 Bom. 433. 


• Keaho Prasad v. 

{1937)39Bom.L.R ^31,16 i 

• Berleley Peerage Uu^', 

Camp 401,417;.4»ntnaA/^»'’‘-*jj933) 

mat V. Khnhl-ur-Kahman Kha», 

8 Luck. 445. .t rnPart^ 

• KallaParshadr.Mathunl^^^i^ 

(1008) 35 I. A. 160, 10 Bom. b. • 

30 AU. 610. 
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Clause 5.--Stalcntent as lo existence of relationship.—Statements relate 
ing to the existence of any relationship between persons alive or dead as to 
whose relationship the declarant has special means of knowledge are admis¬ 
sible if they are made before the question in dispute was raised. The clause 
lays down two conditions: (1) the statement must be one made by a person 
having special means of know’ing the relationship to which it relates, and 
(2) It must have been made ante llfcni motam, ie,, made by him before 
the question in dispute was raised* Special knowledge is to be presumed 
in the case of members of the family.* A Hindu Brahmin has a special means 
of knowledge of the names and relationship of the members of his family 
including collaterals upto at least seventh degree.* Statements made by 
deceased members of a family are admissible in evidence to prove pedigree 
if they are made before there was anything to throw doubt upon them.“ 

The Act does not contain any eiqiress provision making evidence oi 
general reputation admissible as proof of relation^ip. It is necessary to 
put forward evidence of the kind described in els. (S), (6) and (7) and s. 50 
to prove the existence of relationship between persons deceased whenever 
the question is in issue” 

A statement of one’s age made by a deceased person having special means 
of knowledge is admissible under this clause.** It is not necessary that the 
statement should have been made in a judicial proceeding.** Entries made 
m books of priests (pandas bahis) if made by persons who are dead or can* 
not be found are relevant only tmder this clause and cl. (S) read with s. 90 
and are admissible only if all the requirements laid down therein are prov¬ 
ed, and among other things the identity of the maker of those statements is 
established.** As the question as to the existence of any relationship also 
Includes, the queslion“as’to the commencement of that relationship, declara¬ 
tions _of_deceased competent declarants are admissible to prove a person’s 
,_date-of.bifth, and, consequently bis age, minority or majority or the order 
in which the members of the family are bom. ^Such declarations are also 
admissible to prove parentage, n^mes of relations or the date of death of a 
member "of the'family as'death implies termination of a relationship, just as 
birilT implies its._cpmmenccment.** Where the executant of the deed is dead, 
-a statement therein thaT’the 'donee is his legally married wife, is admissible 
under this section** 


‘Before the question In dispute was raised.*— This does not mean simply 
before a suit has been filed; but before the dispute which afterwards culmi- 


* Biro • r. ..4tma Earn, 
(1037) 64 I. A. 92, 39 Bom. L. R. 726. 

* Prabhaiar r. 5arK6a», [19421 Na;;. 

779. - I. i «> 

* Qohardhan Mandal v. Janaii 
Nath Mukharjee, [1953j 2 Cal. 199. 

** Abdul Ohafur v. Hussain Bibi, 
(1930) 33 Bom L. R 420, 68 1. A. 
188. 12 Lflli. 336; Oolhul Bands v. 
Baldeo Sukul, (1927) 7 Pat. 90. 

•* Shivlal V. Jootha, [19521 2 Raj. 
231. 

*’ Abdul Subhan Khan alias KhdlS- 


AiaaanunM jiiro V. Atma Earn, 

sup. 

** Bazura Singh v. Mohindar Singht 
(1937) 18 Lab. 732. disapproving 
Jaharagir v. Sheoraj Singh, (1915) 37 
All. 600. ' V > 

** Mahadeo Prasad v. Qhulam JHo- 
hammad, [1946] All. 649. 

*• Subarna Bissoiani v. Arjuno 
Btssai, [1949] Cut. 627. 
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nates in a suit has arisen.” 

Illustration (k) exemplifies this ebuse. See alio Ul. (1)- 
JHaixbBC.—-Strict proof of marriage is necessary In certain criminal 
oficnccs, c g., bigamy, adultery, enticing away a married woman. This c use 
has no application in such cases.** Odicrwlsc general reputation of marrage 
IS admissible. An admission by a plalntiH of her marriage with a 
made before there was any dispute about such marriage may be prov V 
or on her behalf under s. 2i(l) read with Uiis ebuse.** 

Chiiise 7.—A statement m the will that the suit property v.as the self 
acquisition of the testator is admissible evidence under this clause rea wi 


s. 13faJ of the Evidence Act.** 

CASHS.—The statement in a genealogical table by a member of 
family*" or by a person having specbl means of knowledge,** was held 
relevant under this clause. A geneological table purporting to have ^ 

made by a person since dead, but which was ^own to be merey ^ 

exhibit binding on him for the purposes of a former suit, was held ^ 
inadmissible in evidence, having been made without the personal know = 
and belief which must be found or presumed in any admissible ^ ^ 
by a deceased person® The plaintiff, to prove his rcbtlonship, produ - 
pedigree which was prepared from the sbtements of bards ord ju 

duced by them, some time ago by a Raja to settle the class of T“8k 

which he belonged. It was held that the pedigree was not oM ^ 

since neither any of the bards nor the Raja who assembled the bards 
family and with their assistance had the pedigree drawn up was 
as a witness and no proof was given that they were within any 
criptions given by this section which made it unnecessary to call them- ^ 

Evidence of competent witnesses as to their having heard the nam 
the ancestors recited by members of the plalntifl’s family on ceremom _ 
other occasions was held to be admissible evidence in support of the 
on which the plaintiff based his claim. Such evidence is not open to 
cism merely on the ground that the witnesses are relatives.® ^ ^ 

The oral evidence in a case consisted of statements made by the p^ 
as to their descent, the informaUon as to which they had receive 
their ancestors Objection was taken that such of those statements « 

made since 1847 were inadmissible in evidence under els. (5) and (S) a® 


Sup Ktshor V. Pairani, (1927) 00 
All. 152, KalKa Parahad v Mathura 
Parshad, (1908) 35 I. A. 166, 10 Bom. 
L. R loss, 30 All. 510. 

Empress v. Pitambur Singh, (1879) 
5 Cal. 566, f.b. 

Mussammat Eaahiram v, JIfoAain* 
mad Husain, (1941) 16 Luck 015. 

Ghandrakant v. SharatHiandra, 
[1954] M. B. 123 

Shyamanand Das Mohapatra v. 
Sama Santa Das Mohapatra, (1904) 
32 Cal. 6. 

** Lai Harihar Partap Bakhsh Stttgk 


V. Bishcshwar Bakhsh 
Luck 326; Sarjaraz Khan 
mat Rajana, (1928) 4 Luck. 39. 
moni Chowdhrani v. Brojo 
Chowdhrani, (1901) 29 I. A 24. « ^ 

L. R. 1C7, 29 Cal. 187. . ^gja 

** i?ai Jagatpal on JA- 

Jogeahar Bakah Smgh, (190-) 

27, 25 All. 143. /innoi " Bo®" 

« Surjan v. Sardar, (1900) - 
L. R. 942, 27 LA. 183. 23 All T** 

** Debi Perahad Chotedhry '/■ 
Sadha Chmvdhrain, (1904) 31 
160, 32 Cal. 84. 
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post litem. The Privy Council held that they were admissible, the heirship 
of the then claimants not being really m dispute at that time.' 

A statement as to the age of a member of a family made by a sister was 
held admissible after her death * Statements of the father (sujce deceased) ' 
m his written statement in a maintenance case filed by the mother of the 
child, denying the patermty of the child, were not within this clause or s. 33 
and were not admissible on evidence as against the child. The judgment of 
the Magistrate in the same proceedings, holding that the child was not the 
child of that father, was not binding upon the child and was inadmissible m 
evidence. Statements by the mother that tlie child was begotten by a person i 
other than her husband were inadmissible against the child.* 

For the purpose of the decision of a question of limitation, it was neces¬ 
sary to prove the date of the plaintiff’s birth. The plaintiff and one of his 
witnesses each spoke to statements made to them by relatives of the plaintiff, 
who were since deceased, relating to the date of (he plaintiff’s birth It was 
held that such statements were admissible m evidence.* A plaint m a former 
suit verified by a deceased member of the family, and as such having special 
means of knowledge, was held admissible under this clause to prove the 
order in which certain persons were bom ond their a^es.® In an action to 
recover the amount due upon certain mortgages, the defendant pleaded that 
he was an infant when he executed them. As evidence in support of tins 
plea there was tendered at the trial an entry, recording the data of the defen¬ 
dant’s birth mode by tlie defendant’s deceased father in a book in which he 
made similar entries with regard to his family. It v/as held under an Ordi¬ 
nance exactly similar to the Evidence Act that having regard to 2U (0 to 
this section the entry ^vas admissible in evidence.* 

Clan^o 6.—This clause differs from cl. ($) in three respects.—(1) Under 
cl. (S) the statement may relate to the existence of relationship between liv¬ 
ing or dead persons: imder this clause the statement must relate to the 
existence of relationship between dead persons. 

^2) UndeT cl. ($) the person making the statement must be proved to 
have had some special means of knowledge on the subject; under this clause 
such proof is unnecessary. 

(3) Under cl, (5) the statement may be oral or documentary; under 
this clause, the statement must have been made in some document of the 
nature mentioned therein. 

There is a difference in the language of sub-s. (5) and sub-s. (6), 
but it has been repeatedly laid down by the Judicial Committee of the Privy 


^ Bahndur Sirvjh v. Mohar Singh, 
<1901) 29 I. A. 1, 4 Bora. L. B. 233, 
21 All. 94. 

* Oriental Government Security 
Life Assurance Company, Limited v. 
Narastmha C^r», (1901) 25 Mad. 183. 

* Karapayn Servai, v. Mayaitdi, 

13 Ban. 243, 36 Bom, L. R. 
394, p.c. 

* Sam Chandra Dutt v. Jogestoar 
Noram Deo, (1893) 20 Cal. 758, Stpin 


Behary Daw v. Sreedam Chunder Dey, 
(1886) 13 Cal. 42, may be considered as 
overruled. 

* DhanmuU v. Sam Chunder Qhose, 
(1890) 24 Cal. 265, 26S; Golhul Bands 
V. BaUeo Sulul, (1927) 7 Pat. 90; 
Mauladad Khan v, Abdul Sallar, (1917) 
39 AU. 426. 

• Mahomed Syedot Ariffin v, Tech 
Oo% Oark, (1916) 43 I. A. 258, 19 Bora. 
Ik B. 157. 
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Coimcil that it is only a statement made after the question has become a dis¬ 
puted one that is inadmissible.’ 

Statement as to relationship In will or deed.—Under this clause state¬ 
ments relating to the existence of relationship between deceased persons 
made before the question in dispute was raised are admissible when they are 
contamed in a will or a deed or m a family pedigree/ or upon a tombstone. 
It is not necessary as in cl. (5) that the statements should have been ma e 
by a person who had special means of knowledge, simply because it is m 
probable that a person would insert in a will or a solemn deed any ma er 
the truth of which he did not know. The statement should not have 
made m the testator’s own mterest or in view of contemplated litigation 

The word ’verbal’ used in the beginning of this section has no app 
tion to this clause. 

Illustrations (1) and (m) exemplify this clause. 

Difference between clauses (J) and (0) — Clause refers to statement 

relating to the existence of any relationship between persons alive or € 
and the statement is to be made by a person who had special means of know 
ledge, that is, it imposes the restrictions that the person making 
ment should have special means of knowledge See ill. (k). Clause 
to the existence of relationship between deceased persons only? ““ 
poses no such restriction as under cL (S). It is enough if the statemsn 
made m a will or deed relating to the affairs of the family or In any f*® 
pedigree, etc., no matter by whom it was made. _ ,, 

Clause (6) also refers to pedigree, but differs from cl. (5) in 
in cl. (S) the evidence is the declaration of the person deceased or 
xmproduceable, in cl. (6) the evidence is that of things, such as genealogi 
trees, tombstones, etc. ' . ^ 

The statement m cl. (5) may be cither written or verbal; the statemen 
cl. (6) must always be written as the evidence therein is that of things. 

CASES.—^IToroscope.—In a suit to recover possession of immoveable 
perty, the plamtiff tendered in evidence a horoscope which, he said, ha 
given to him by his mother and had been seen by members of his famUy 
used on the occasion of his marriage. He was unable to say by whom 
horoscope, or an endorsement on it, which purported to state what his n 
was, had been written. It was held that the horoscope was not admissi 
This case has been distinguished in a Madras case where the ^ 
relied on a horoscope produced by the plaintiff’s mother and which had 
a public record from a period ante Jitem motam and was put in as an 
mission imder ss. 17 and 18.“ 

Pedigree table.—In a suit for an inheritance claimed by the 
alleging themselves to be collateral relations and heirs of the last mal® 

, ,r 5 Pat. 777. 

Sifted . , , *• Jtam yaratn •AoHio..''’ 

• . ■ ■ ■ • m&ee. (1883) 0 Cal. 013 : 

Arfur , , ■ . I . der AfitftopodAya v. JI/oAen«'» ^ 

250. Portwi-. (1800) 17 Col. 843. - 

• C/utndrtsfttrar I*ra*ad A'dram •' Jtaja Qoundan v. u 

Singh T, D\$ht»h\ear pTaiap Karain (1833) 17 Slftd. 134. 
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through an ancestor common to him and to them, a pedigree table was put 
in in evidence. The persons from whose statements at no distant date the 
pedigree had been drawn up were absent, and it had not been shown that 
lEig had been for any one or other of the reasons contained in this section. 
It was held that the pedigree table was inadmissible." A family pedigree 
was sought to be proved by the books kept by the family chronicler prepar¬ 
ed by the chroniclers from time to time from the information supplied by mem¬ 
bers of the family. It was held that the pedigree would be admissible under 
this clause and also under cl. 2.“ 

Clause 7.—A statement contained in any deed, will, or other document 
which relates to a transaction by which a right or custom in question was 
created, modified, recognized, asserted, or denied, is admissible under this 
clause. A statement in any relevant document, however recent, and though 
not more than thirty years old, is admissible. Statements of facts contained 
in a will of a deceased person tending to show that the properties are his 
self-acquisitions are admissible." 

The word Verbal' used in the beginning of this section naturally does 
not apply to this clause as welL 

Under this clause the word ‘right’ will include both public and private 
rights. 

Clause 8.— ^Vhen a number of persons assemble together to give vent to 
one common statement, which statement eicpresses the feelings or impressions 
made in their minds at the time of making it, that statement may be repeated 
by the witnesses, and Is evidence." Thu^ where a person was charged with 
raising a seditious mob, expressions of alarm by persons in the neighbour¬ 
hood were admitted in evidence to show the feelings produced by the gather¬ 
ing;** evidence that a plaintiff was publicly laughed at in consequence of a 
libel was admitted to pro%'e that the libel referred to the plaintiff." Illus¬ 
tration (n) is intended to exemplify this clause. 

33. Evidence given by a witness in a judicial proceeding,^ or 
before any person authorized by law to take it,® 
neieTOney of wrtflin relevant® for the purpose of proving, in a sub- 
KJ.”' Sf'J'irat judicial proceeding, or in a later stage of 
inir the troth of facts the Same judicial proceeding, the truth of the facts 
tiewntuud. which it states, when the witness is dead,'* or can¬ 

not be found,® or is incapable of giving evidence,® 
or is hept out of the way by the adverse party,or if his presence 
cannot be obtained without an amount of delay or expense which, 
under the circumstances of the case, the Court considers unreason¬ 
able® *. 

Provided— 


that the proceeding was between the same parties® or their repre¬ 
sentatives in interest’®; 

•r *1 Surjan v. Sardar, (1900) 2 Bom. cRandro, [1954] M. B. 123 

23 AU. 72. « Tho Queen v. Ram Butt Ohoicdhry. 

. y (1874) 23 W. R. (CV.) 35,38. 

, ■ ■ *• Red/ord v, Birhy, (1822) 1 St. 

.. 1 Tr.N. S. 1071, 3 Stark. 76. 

■ ” aooir. ITard, (1930) 4M.&P. 99. 
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that the adverse party in the first proceeding' had the nght and 
opportunity to cross-examine^’; 

that tlie questions in ivsuc were Mibstnntinlly the same in the first 
as in the second proceedings’^. 

Explnnaiioti .—A criminal trial or inquiry shall he deemed to he a 
proceeding hetwoen the prosecutor nnd the accused within the mean¬ 
ing of this section. 

CO:MMi:NT.—l»rlneIplf.—Evidence of depositions In former trials is adaiis- 
sible as it forms an exception to the hearsay rule. Depositions are in genera 
admissible only after proof Dial the persons who made them cannot be pr®' 
duced before the Court to give evidence. It is only in eases 
production of the primary evidence is beyond the party’s power 
secondary evidence of oral testimony is admissible. Non-compliance w 
the provisions of this section is not cured by the fact that counsel for 
accused gis'cs his consent thereto** 

It is an elementary right of an accused person or a litigant m a civil suit 
that a witness who Is to testify against him should give his csddcnce bc.o^ 
the Court trj'ing the ease which then has the opportunitv of seeing the 
ness and observing his demeanour and can thus form a better ophuen as 
his reliability than is possible from reading a statement or deposition p 
by that witness in a previous judicial proceeding or in an early stage of 
same judicial proceedmg. 

Where a statute the Evidence Act,-3872), makes provision for 
tional cases where it is impossible for the witness to be before the 
Court must be careful to see that the conditions on which the 
previous evidence given by the witness to be read are strictly proved 
vious statement of a witness not appearing in Court should not be 
record under this section without strict proof of the conditions justifyias 
being taken so.** 

In a civil case a party can, if he chooses, waive the proof; but in a 
case strict proof ought to be given that the witness is incapable of 8'^^^ 
evidence, and even the consent of the accused’s counsel does not do away 
the necessity of the Court being satisfied by proof of that fact. 

It is not necessary in every case where a witness is unable to atten ^ 
Court on the groimd of physical incapacity that there must be evidence 
medical man There may be many cases in which the facts are such Iha i 
incapacity can be proved by a lay witness.** . 

The section enumerates the cases in which the evidence given by a 
ia) in a judicial proceeding, or (b) before any person authorized by 13 
take it, is relevant in a subsequent judicial proceeding or a later stage o 
same proceeding Such cases are five in number, viz. 

(a) when the witness is dead; 

(b) when he cannot be found; 

(c) when he is incapable of ^vmg evidence; 


>• Qhulnm Jlaidar V. The Crown, 
(1929) 10 Lah. 837. 

*• Han Prasad v. Stale, [1955] 1 


All 749 „ • 

*• ChainrhalSinghv Empt^’ 

48 Com L R. 284, 72 I. A. 


( 1945 ) 
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(d) when he is kept out of the vray by the adverse party; and 

(e) when his presence cannot be obtained without an amount of delay or 
expense which the Court considers unreasonable. 

The use of such secondary evidence is limited by three provisions. Such, 
evidence will be only admissible— 

(1) if the proceedmg was between the same parties, or their representa* 
tives in mterest; 

(2) it the adverse party in the first proceeding had the right and oppor.. 

tunity to cross-examine; and • 

( 3 ) if the questions in issue were substantially the same in the first aa» 
in the second proceeding. 

Evidence given on a different occasion is also admissible to contradict a 
witness (s. 155) or to corroborate him (s. 157). 

1 . ‘JJvldencc given... In a jndiclal proceeding.’—“It must be proved 
that the witness was duly sioom in some judicial proceeding, to the autho- 
rity of which the party, against whom his testimony is offered, was legally 
bound to submit, end m which he might have exercised the right o} cross- 
examination.”^ Evidence of a witness in a proceeding subsequently pronoun¬ 
ced to be corom non judice is not admissible if the witness is dead, on a re¬ 
trial before a competent Court.** An affidavit is not “evidence given by a wit¬ 
ness” within the meaning of this section and cannot therefore be admitted in 
evidence.® 

2. ‘Hefore any person Authorised by law lo take if.’—A deposition 1$ 
Inadmissible imless it was taken by an officer or other person authorised by law, 

3. 'Is relevant.'—Depositions which satisfy the conditions laid do%vn in 
this section are relevant for the purpose of proving the truth of the tacts whi^ 
they state. They are, however, open to all the objections which might have 
been raised if the witness himself had been present during the trial. Leading 
and other illegal questions aro, therefore, not allowed to go in. 

The burden of proving that the conditions essential to the admbsibility o! 
depositions under this section have been complied with lies on the person who 
tenders the evidence. The depositions of witnesses given in a counter-case 
may be used as evidence against them on their trial as accused persons, but 
such depositions can only be evidence against the persons making them 

Objections os to the admissibility of evidence should be raised at the trial 
and at any rate in the Court of first appeal, and will not as a general rule be 
entertained by the High Court if raised for the first time in second appeal." 

‘\rUen the witness Is dead.'—The death of the witness whose evidence 
Is to be admitted should first bo strictly proved unless it is admitted on the 
other side.* The deposition of a witness taken before one Magistrate is ad- 


“ Tnylor, 12tli EJn , s. 4(55, p. 320. 
” J?am» (1881) 3 Mad. 48, 
5i; Duln Sin^h v. The Crovn, (1920) 
7 Lali. 390; Sanlcappa Rai V. Koragt 
Pujary, (1030) 64 Mad. 601. 

** 2ifatik Jtandlhin v. Provirtes 
«/ Sind 11947] Kar. 273. 


** Queen Smpreet v. Ganu Sonia, 
(1888) 12 Bom. 440. 

** Itadha Kuhan v. Kedar 2^ath, 
(1924) 4C All. 815. 

* Sajjan Singh v. The Cn>um, (1925) 
G Loh. 437. 
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missible in evidence at a re-trial before another Magistrate if the witness was 
dead at the time of re-trial.* 

The deposition of a witness, who was not cross-examined before tbe com¬ 
mitting Magistrate and who died before the trial, was held admissible becatse 
the accused had the right and opportunity of cross-examining him notwi 
standmg the omission of their pleader to avail himself of that right’ But a 
witness imder examination by a Court dies before his cross-examination is 
completed, no part of his evidence can be made use of.* 

5. ‘Cannot be found.’—Proof of a diligent search is necessary before 
dering the evidence of a witness who cannot be found. A Sessions u 
finding that the witnesses, who had been summoned to give evidence or ^ 
prosecution, did not appear on the date fixed, adjourned the case for eig ^ 
days and ordered fresh summonses to be issued. On the adjourned da e, 
witnesses were again absent. Thereupon the Sessions Judge made use o 
evidence, which those witnesses had given before the committing Mag 
purporting to do so under this section. It was held that the evidence w 
not be so used; but the Sessions Judge ought to have directed warran ^ 
issue to enforce the attendance of the prosecution witnesses and compc 
their attendance in Court.® 

Section 512 of the Code of Criminal Procedure supersedes this section to 
certain extent. It provides that if it is proved that an accused 
absconded, and that there is no immediate prospect of arresting him, 
competent to try or commit for trial such person for the offence pJ 

of may, in his absence, examine the witnesses (if any) produced on be 
the prosecution, and record their depositions, and that such deposilio^ 
be used at the subsequent trial of the absconder, if the witnesses are ae 
otherwise incapable of appearing. ^ 

C. ‘Incapable of giving eTldence.’—Tbe incapacity contemplated 
section is not necessarily a permanent one and something short of P®™ 
incapacity might satisfy the words of the section.® The fact of incapacity 
be strictly proved.’ 

Precise evidence should be given as to the nature of the illness 
incapacity to attend. When a witness is shown to be insane, hiS 
given in a former judicial proceeding. Is relevant in a subsequent ju 
proceeding. 

7. ‘Kept out of the way by (be adverse party.’—The admissibilify 
evidence given by a witness who is kept out of the way by the adverse p 
is admissible upon the broad prmciple of justice which will not pemut a p® 
to take advantage of his ivrong. 

8. ‘Presence cannot be obtained without an amonnt of delay or **1**”,^ 
etc.'—^It is only in extreme cases of expense or delay that the personal a ^ 

* Mai V. The Crown, (1927) 8 • Empcrorv.DosiJUuhamrna^'t^^'^^ 

Lnh. D70. 28 AH. 98. , »/ 

* Queen-Emp. v. Baawania, (1900) • In ihe matter of the fjj 

2 Bom. L. R. 761, 25 Bom. 178. Aequr Jlossein, (1881) 6 Col. 77 • 

* liarairig Dae v. Qolul prtuad, ’ ChainehaJSingh 

(1927) 50 AU. 113. 48 Bom. L.R. 284, 72 1. A. -'9- 
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smco of a witness is dispensed with, and his evidence given in a former in- 
<iuiry referred to.' The Judge must satisfy himself that the presence of the 
witness cannot be obtained without an amount of delay or expense which he 
■considers to be unreasonable. Mere consent of the prosecutor and the ac¬ 
cused’s pleader to that effect is not sufficient * Inconvenience to witnesses or 
nmoimt of expense is no ground where the entire case rests on the evidence 
of those witnesses.” 

9. ‘Proceeding... between the &anie partfcs>.'—The two suits must be 
brought by, or against, the same parties, or their representatives in interest, 
at the time when the suits are proceeding and the evidence is given.” This 
proviso IS based on the grounds of reciprocity, because the right to use evi¬ 
dence being co-extensive with the liability to be bound thereby, the adversary 
in the second suit has no power to offer evidence in his own favour which, 
had it been tendered against him, would have been clearly inadmissible. R 
charged A with breach of trust, and S gave evidence in support of the charge. 
A being acquitted, R was tried for maWng a false charge and S for perjury. 
It was held that the depositions given by witnesses in the first case could be 
used against R in the second case, but not against S under this section.” 

JO. ‘Representatives In interest.*—This proviso requires that the party 
to the first proceeding should have represented in interest the party to the 
second proceeding in relation to the question in issue in the first proceeding 
to which the facts which the evidence states were relevant. It covers not only 
cases of privity in estate and succession of title, but also cases where both 
the following conditions exist, viz. (I) the interest of the relevant party to the 
second proceeding in the subject-matter of the first proceeding is consistent 
with and not antagonistic to the interest therein of the relevant patty to the 
first proceeding, and (2) the Interest of both in the answer to be given to the 
particular question in issue in the first proceeding is identical. If both the 
above conditions are fulfilled, the relevant party to the first proceeding in 
fact represented in the first proceeding the relevant party to the second pro¬ 
ceeding in regard to his interest in relation to the particular question in issue 
in the first proceeding, and may rightly be described as a "representative in 
interest” of the party to the second proceeding within the wider meaning of 
those words as laid down above.** 


Partners and joint contractors who are each other's agents for the purpose 
of making admissions against each other in relation to partnership transactions 
or joint contracts are regarded as privies in estate, and are included in the 
•term “representatives in interest.”** 


party..,.had the 
mine.*—The adverse party must have 

» Empress o/ India v. Mulu, (1680) 
2AI1. 64(i. 

* He Annavi MuUiiriyan, (1915) 39 
Mad 449, Emperor v. Savlimtya 3J*ya* 
hhai, (1044) 46 Bom L. R. 689, Emperor 
V. Oajendra Mohan Kar, [1943] 1 Cal, 
405, 

Queen Empress V. T. (18S4) 

<5 AU. 224. 

Sitanath Dasa v. Mohesh Chunder 


right and opportunity to cross-exa- 
both the right and the opportunity of 
Chuckerbati, (1S86) 12 Cal. 627. 

•* Rami Eeddi, (1881) 3 Mad. 48. 
61. Soe Emperor-v. Kadhe Mai, (1919) 
42 All. 24. 

*» Xrishnapya Eao v. Venkata Kn- 
mara Mahipaii, (1933) 35 Bom L. R. 
1076, 60 I. A. 336, 67 Mad. 1. 

** CAandresftuar Prasad Ilara%n 
Singh V, Bisheshv.’ar Pralap Earain 
Singh, (1026) 5 Pat. 777. 



ejcamin^- ajninlnS. I« jj^^cnce j induced ^ed “ 

ttt“° r'S.:;-^ 


i?a;.=ijSrixrr- 

&s^ss-s?mm-' 


1-A- s' C. -^^‘«"J;cver. SWM '^' 

’-r.&3-S!ti?| 

tsiStUss 


"^■’"“’-"lloS «J'‘f' . t! 

52; T6ylo^« 1' 



OF TIIK RKIXVANCY OI‘ I'ACtb. 


115 


SECS. 33-34.] 


although different consequences may follow from the same act.® Where the 
same question is substiintially in issue in both the proceedings, it does not 
matter that they relate to different transactions or properties.® A prosecution 
was instituted by S against N at the instance and on behalf of F for criminal 
trespass in respect of a certain house, and on his own behalf for assault and 
msulL S gave evidence at the trial in support of these charges. F subse¬ 
quently brought a civil suit against N for possession of the same house under 
s. 9 of the Specific Relief Act. S died before the institution of the civil suit. 
At the trial of the civil suit the deposition of S in the criminal Court was 
tendered by F as evidence on the issue of possession. It was held that, S 
being dead and the proceedings being between the same parties and the issues 
being substantially the same, the deposition of S was admissible.** In the pro¬ 
ceedings before a Magistrate on a charge of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assaulted, were exa¬ 
mined on behalf of the prosecution The accused were committed for trial. 
Subsequently the person assaulted died in consequence of the injuries inflict¬ 
ed on him. At the trial before the Sessions Judge, charges of murder and of 
culpable homicide not amounting to murder were added to the charges of 
grievous hurt. The deposition of the deceased witness was put in and read 
at the Sessions trial. It was held that the evidence was admissible either 
under s 33, cl. (1). or this section, notwithstanding additional charges before 
the Sessions Court.® 

Explanation.—-The Explanation is intended to do away with the objection 
that, in criminal cases, the State is the prosecutor.* The effect of the Expla¬ 
nation is that the deposition taken in criminal proceedings may be used in a 
civil suit, and vice versa. 

The deposition of a witness taken in the course of an enquiry before the 
Coroner cannot, in the event of death of the witness, bo taken in evidence at 
the trial of the case in the High Court, because the enquiry before the Coroner 
is not a proceeding between the prosecutor and the accused.* 

The introduction and use of depositions taken in criminal cases in bulk 
in a subsequent civil suit for the purpose of either contradicting or discount¬ 
ing the evidence of witnesses given in the suit, are illegitimate, unless the 
particular matter or point had been placed before the witness as one for 
explanation in view of its discrepancy with the evidence then being tendered' 


Statements made under Special Circumstances 
34. Entries in books of ucconat, Tes^hrly kept in the course of 
in business,'* are relevant "whenever they refer to a 

matter into wbicbi the Court has to inquire, but 


nc^unt when relevant. 

such statements shall not alone 
person with liability. 

•* In the matter of the Peltiton of 
Roeftio Mo^ofo, (1881) 7 Cal 42. 

” XZanofer v. IJomfrau PhtlUpa v, 

Llanover, (1881) 10 Ch. D. 224. 

** Foolkigeory Daasee v. Nobin 

Chunder Bhunjo, (1895) 23 Cal. 441, .... 

Jn the matter of the FetUton of 527, 42 I. A. 135. 39 Bor^ 441. 
Boehta MahaUj, (1881) 7 Cal. 42. 


; suflScient evidence^ to charge any 

* Soo]an Bibee v. Achmut Alt, 
(1874) 14 Beng. L. R. (Appx.) 3. 

* Emperor v. Mahomed Yutuf, (1932) 
35 Bom L. E. 1020. 

* Bal Gangadhar Tilal v. Shri 
Shrinivaaa Pundit, (1915) 17 Bom. L.R. 
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THE LAW OF EVIDENCE. 


[CHAP. n. 


HXUSTBATION. 

A sues B for Rs. 1,000, and ^ows entries in his account books showing B 
to be indebted to him to this amount. The entries are relevant, but are not 


stifficient, without other evidence, to prove the debt 

COSDIENT.-—Princlple.—Hjis section is based' upon the principle 
entries made regularly in the course of biisiness ^e sure to be accurate, 
all such entries the writer has full knowledge, no motive to falsehood, an 
there is the strongest improbability of tmtnith. 

This section provides (1) that entries m books of account regularly l^P^ 
in the course of business are relevant and therefore admissible whenever the? 
refer to a matter into which the Court has to enquire; and (2) that such ^ 
tries though admissible are not alone sufficient to charge a person wift 
bility unless corroborated by other evidence.* Account books are - 

in evidence without any formal proof that they were regularly kept ia 
course of business.* 

Though the actual entries in books of account, regularly kept in the 
of business, are relevant, such a book is not by itself relevant to raise 
inference from the absence of any entry relating to a particular matt®*’’ 
Such books may be admissible imder s. 32(2) as statements 
person m the ordinary course of business or entries made by him in 
kept in the ordinary course of business. Such books are also relevant uso 
s. 159 to refresh the memory of the writer.* 

BngUsb law.—Under English law such entries are not admissible in 
on the ground that to admit such evidence is a violation of the rule 
man shall be allowed to manufacture evidence in favour of himself To 
entries in the course of business admissible, they must be shown to have 
made contemporaneously with the acts to which they relate. Even then 
entries are evidence only of those things which it was the duty of the p® 
to enter, and are no evidence of independent collateral matters. There u 


such restriction in this section 

In account books regularly kept in due course of business usually 
pages are interconnected, and particularly in daily accounts, the balance ^ 
one day or one page is carried over to the other day or the other 
that interpolation or replacement of a particular page becomes very « 
and sanctity is to be attached to such books. Where the credit register 
a bound book but a stitched one, the pages can be replaced or inter^ 

No importance can be attached to the entries made in such register and 
cannot be taken to be accounts regularly kept in the coinse of business- 

1. ‘Regularly kept in the coarso of business.’—The Privy Cound ^ 
laid dovm that the admissibility of books of account regularly kept ^ 
course of business is not restricted to books in which entries have been m* 


• Goptiimr Stt\ T. Btjoy Chand 102-1. , 

(1P2S) .tS Cftl. 1107. t RAoy//ort;7 v. f*!. 

• £mperor x.yarbcda PmKul, 11029) 4 Bom. L. R. 37S, 29 I.-A.-13. 

B1 All. 804. 334. _ , .}•. 

• The Queen-Empresi v. Cnea • /lira v. Birt/al, ^ • 

Chunder Baneryee, (1884) 10 Cal. 
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from day to day, or from hour to hour, as transactions have taken place. The 
tune of making the entries may affect the value of them but should not, if- 
they have been made regularly in the course of business afterwards make 
them irrelevant.* 

Accoimt books containing entries not made by, nor at the dictation of, 
a person who had a personal knowledge of the truth of the facts stated, if 
regularly kept in the course of business, are admissible as evidence under 
this section.“ 

Entries in an account book which is not regularly kept in the course of 
business are not admissible in evidence under this section.*^ 

2. ‘Such statements shall not alone he sufflclent evidence.’—Entries in- 
accoimts relevant only under this section are not by themselves alone suffi- 
ci^t to charge any person wUh liability. Corroboration is required. The. 
section does not mean that there should be independent evidence to prove 
each and every transaction entered in a book of account. What is necessary 
to be seen in each case is whether besides the entries in a book of accoimt,. 
there is any evidence to prove that the transactions referred to in those en¬ 
tries actuaUy took place. Such corroboration will be best afforded by the 
evidence of the person who ivrote the books of account and in whose pre¬ 
sence the transactions took place.*^ Where accoimts are relevant also under 
s Z2(2), they are in law sufficient evidence m themselves, and the law does 
not, as In the case of accounts admissible only under this section, require cor¬ 
roboration. Entries in account may, in the same suit, be relevant under both, 
the sections; and in that case the necessity for corroboration does not arise.*' 
One party, by merely producing his own books of account, cannot bind) 
the other.** 


35. An entry in any public or other official book, register o^ 
record,^ stating a fact in issue or relevant fact, 
in^ubirc"KC 0 ri S and made by a public servant in the discharge of 
inytrionnaoceotdui?. his official duty. Or by any other person in per- 
fonnance of a duty specially enjoined by the law 
of the country in which such book, register or record is kept, is itself 
a relevant fact. 


COMMENT.—Prlaclplc^This section is based upon the circumstance that 
in the case of pubhc documents entries are made in discharge of public duty 


* The Deputy CoTttnwiontr of 
Uara BatiH V. Ram Porskad, itSCqt 
21 Cal. 118, 26 I. A. 251, overniling 
JlluncliershcHp Bezonii v. The New 
Dhurunuey S. d- IF. Company, (1880) 
4 Bom. 576; Emperor, v. Narhada 
Piasad, (1929) 51 All. 8G4; QultA 
Chanda Lat v. ManniLal Lola, (1940) 
10 Luck. 302; Pannalal v. Lahheharid, 

610* (1877) 1 Bom. 

307 

** Rawjobind Prasad v. Otdab 


Chand Sahu, (1940) 20 Pat. 273; 
BwttrtA i>0)» -V. Baboo Jon\ee Doss,. 
(1885) C M.l.A, 88, 08, LacJtmi Narain 
V. JMu^di Loll, (1041) 17 Luck. 
327; IHtnmat Mai v, Shah hfagaji Khu- 
bajt, flOOS] 3 Rflj. 815. 

liampyarabat v. Balan, (1904) 6- 
Bom. L. R. 60, 28 Bora. 294. . 

** ZiTxra Bhanar v, Gohind Bam, 
(1807) P. R. No. 63 of 1897 (CiviUf 
Abdtu AH V. Puran Mai, (1914) P. R. 
No- 82 of 1014 (Civil); Bichha LaJ r. 
Jai Pershad, (1899) P. B. No. 

1899 (Civil); aope*u>ar Se» v 
Chand M^iaiab, (1933) 53 
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but little probative value.’* Entry in a municipal register of deaths®* or land 
Record Register* is admissible. Entries in village crime note-book are 
admissible in evidence’. A statemait m a decree that a certain pedigree was 
filed by the parties thereto, and reciting the full pedigree, is admissible.* An. 
Indian Court’s written judgment and decree are public records within the- 
meaning of this section. 

A map prepared by a person, who is dead, in previous case not inter 
parfes, showing the iunils ot a particular district is not admissible as it cannot 
be called a public map offered generally for public sale or made under the 
authority of Government ‘ 

The reports of public officials made in the discharge of their official duties 
are admissible imder tins section with reference to statements therem of rele¬ 
vant facts or facts m issue. But a distmction has to be made between the 
statements contained therein relating to relevant facts and the opinions ex¬ 
pressed therein as to such relevant facts So far as mere opinions are con¬ 
cerned while they are admissible the value to be attached is comparatively 
less. No such broad proposition can be laid down that the report of a public 
official which has been merely submitted to tlie higher authorities for the 
latter’s information or guidance and which itself does not bear the stamp of 
finality on it, or a report made in compliance with Ihe order of the higher 
authorities and submitted to them is not admissible in evidence.* 


36. Statements of facts in issue or relevant facts, made in pub- 
nfio\«ney of nwte- lisboct Hiaps or charts generally offered for public- 

niMn»iftiiwps, eiiMti sale, or iu maps or plans made under the autbo- 

andpiam. Central Government or any State. 

Government, as to matters usually represented or stated m sueb 
maps, charts or plans, are themselves relevant facts. 

COMMENT.—This section mentions two kinds of maps, or charts, Viz, 
(1) maps or charts generally offered for public sale; (2) maps or plans made 
under the authority of Government. The admissibility of the first kind rests 
upon the ground that they contain the result of inquiries made under compe¬ 
tent authority concerning matters in which the public are interested. The 
publications being accessible to the whole community and open to the criti¬ 
cism of all, the probabilities are in favour of any inaccuracy being challenged 
and exposed^ The admissibility of the second class rests on the ground that,^ 
being made and published under the authority of Government, they must be 


Hook Saing v. Moung E. Hla, 
[1040] Ran. 481. 

Khan v. Bern 
Ram, (1901) P. R. No. fi9 of 1901 
(Civil). 

I Po Qaung v. Jlfo Shve Bxcin, 
(1908) 4 L. B. R. 231; Oangaba* v. 
Fdlirgovda, (1929) 67 I. A. 61, 32 
Bom. L. R. 368, 64 Bom. 33G. 

* 'Ayndumiyatw.CTovm, [1937]Nog. 
3|6; Shriluan v. Jagoba, [1937j Nag. 


* CoUcctor of QoTakhpur v. Ram 

Sundar, (1934) 36 Bom. L. R. 867. Cl 
I. A. 286, 66 All. 408. Seeihapati Bao 
Boro V. Venkanna Dora, (1022) 45 

Slhd. 332, r.B., not correct m view of 
this decision. 

* Keslio Prasad V. Bfiagjogna Kucr, 
(1937) 30 Bom. L. R. 731, 10 Pot. 
258, r.c. 

* AfoAesftuar Raik v. Tilayet 
Sailendra Karayan, [1049] Cut. 312. 
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taken to have been made by, and to be the result of, the study or iiKjuines of 
•competent persons. 

To render inquisitions, reports, sur\'eys, and other similar dooiments 
admissible in evidence as public documents, it must appear that they were 
made that the public might make use of them and be able to refer to them, for 
the fact that the public are interested in the documents, and are in a position 
to challenge or dispute thejn, if inaccurate, invests them with a certain amount 
of authority.* 

Neither this section nor s. 83 has any application to maps prepared for 
private purposes, that is, for the purpose of any particular suit or by any 
Government officer for any special purpose. Thus, a map made by a Deputy 
CoUector for the purpose of the settlement of land forming the silted bed of 
^ which is admissible in evidence under this section and s. 

■o e Act; but it is a map the accuracy of which must be proved before it 
•can be admitted in evidence.* But maps printed by Government of different 
wards of a city are admissible in evidence.* 


• When the Court has to form an opinion as to the esistfuc® 
^ public nnturo, any statement of 
•public nature eomained in a rocital contained in any Act of Par* 

I'ament of the United Kingdom or in any Central 
Provincial Act or a State Act or in a Goyem- 
St L or notification by the Crown Representative appef 

mg in the Official Gazette or in any printed paper purporting to w 
the London Gazette or the Government Gazette of any Dominion, 
■colony or possession of His Majesty, is a relevant fact. 

Acts of Parliament of the United Kingdom or of the CenW^ 
rioTi <. Provincial or State Government are admissible in e^' 

c when the Court has to form an opinion as to the existence of any fee* 
ot a public nature contained therein. Under s. 81 the Court “shall presume 
the genumeness of these documents. These documents, as weU as all ethers 
are generally admissible in evidence, although their 
Tni confirmed by the usual test of truth, namely, the swear- 

rng, and the cross-examining, of the persons who prepared them. 

law^Under English law there is a difference as to the effect cf 
It ® and in a private Act. Thjs distmction is not recog¬ 

nised m this section. 


38, When the Court has to form an opinion as to a law of 
Relevancy of state- any Statement of such law contained lO ^ 

p?/*! “"iT '?'* purporting to be printed or published uuae 

^ontainediniaw.books the authority of the Government of such eounW 
and to contain any such law, and any report of 

1^'' ®' P* CAandro Dutta, (1895) 23 Cal. 333. 

(‘s«)p.b.no! 1?3 (loufiTBoa .l B.tosTriwa®”' 

* Kanto PniaAad Safari v. Jagat 
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niling of tlic Courts of such country contained in a book pui-porting- 
to be a report of such rulings, is relevant. 

COJDIEXT.—When it is necessary to form an opinion as to the law of 
any country, statements of such law in a book published under the authority 
of Government of that country and reports of cases decided by Courts of- 
that country and contained in books purporting to be reports of such rubngs, 
are relevant, that is, may be referred to by the Court. A statement contain¬ 
ed in an unauthorized translation of the Code Napoleon os to what the French 
law is on a particular matter, is not relevant.* Statements in books of law 
and in law reports are admissible on grounds similar to those stated in ss. 33, 
36 and 37. Opinion of an eicpert on foreign law is received under s. 45. 

Production of a copy of a foreign Government Gazette attested as true 
copy by a seal of the Court is not the mode approved by this Act for proving 
a foreign law and the Court cannot take notice of such copy for the purpose 

No Court takes judicial notice of the laws of a foreign country, but they 
must he proved as tacts. 


How iiucn OF A Statement is to be proved. 

39. "When any statement of which evidence is given forms part 
What avidenc«tab« ^ loDger Statement, or of a conversation or pn^^ 
isolated document, or is contained in a docu- 
utioD.’^doeuirent.^k ment which foruis part of a book, or of a connected 
series of letters or papers, evidence shall be given 
of so much and no more of the statement, eonversn^ 
tion, document, hook or series of letters or papers as the Court con¬ 
siders necessary in that particular case to the full understanding of 
the nature and effect of the statement, and of the circumstances undei'- 
which it was made. 

C05IMENT.—Principle.—When evidence is given of a statement which 
forms part of (a) a longer statement, or (b) a conversation, or (c) an isolated 
document, or (d) a document contained in a book, or (e) a series of letters: 
or papers, the Court has discretion as to how much evidence should be given 
of the statement, conversation, document, book, or series of letters or papers- 
for the full understanding of the nature and effect of the statement and the 
circumstances under which it was made, The principle on which this sec¬ 
tion is based is that it would not be just to take part of a conversation, letter, 
etc., as evidence against a party without giving to the party at the same time 
the benefit of the entire residue of what he wrote or said on the same occa- 
ston.“ Thus, the rule enacted in Ais section will not warrant the reading of 
distinct entries in an accoimt book, or distinct paragraphs in a newspaper^ 
unconnected with the particular entry or paragraph relied on by the oppo¬ 
nent. 


* ChrisHen v. I>cUinnei/, (1899) 26 4 Baj> 263. 

Cal. 931. *1 The Queen's Case, (1820) 2 Br.. 

Ilamati Lai v. Jtam Oopal, [1954] & JS. 284, 302, 
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-ourt even thougli the facts in dispute in the civil suit govern the only 
question that can arise in the criminal proceedings.” To hold that when a, 
party has been able to satisfy a civil Court as to the justice of his claim and 
fias in the result succeeded in obtauung a decree which is final and binding 
upon the parties, it w’ould not be open to criminal Courts to go behind the 
Bndings of the civil Courts is to place the civil Court without any valid 
reason in a much higher position than what it actually occupies in the system 
of administration in this country and to make it master not only of cases 
which it is called upon to adjudicate but also of cases which it is not called' 
upon to determine and over which it has really no control.” 

41. A final judfrment, order or decree of a competent Court, ^ in 
the exercise of probate, matrimonial, admiralty or 
^ue^aneyo^cfttJlln insolvcncy jurisdiction, which confers upon or- 
takcs away from any person any lep:al character, 
or which declares any person to be entitled to any 
such character, or to be entitled to any specific thing, not as against 
any specified person but absolutely, is relevant when the existence of" 
any such legal character, or the title of any such person to any such 
thing, is relevant. 

Such Judgment, order or decree is conclusive proof— 
that anyUgsl character which it confers accrued at the time when, 
such Judgment, order or decree came into operation; 

that any legal character, to which it declares any such person to. 
he entitled, accrued to that person at the time when such Judgment, 
order or decree declares it to have accrued to that person; 

that any legal character which it takes away from any such per¬ 
son ceased at the time from which such Judgment, order or decree- 
declared that it had ceased or should cease; 

and that anything to which it declares any person to be so entitl¬ 
ed was the property of that person at the time from which such Judg¬ 
ment, order or decree declares that it had been or should be his pro¬ 
perty. 

CO^DIENT.-—This section consists of two parts. The first part makes 
the final judgment, order or decree of a competent Court in the exercise of 
probate,' matrimonial, admiralty or insolvency jurisdiction relevant; the , 
second part makes the judgments conclusive proof in certain matters. 

Ihe section deals with what are usually called j'udgments in rem, i e.. 
judgments which are conclusive not only against the parties to them but also- 
against all the world. “A judgment in rem has been defined to be ‘an adjudi¬ 
cation pronounced, as its name indeed denotes, upon thp status of some par¬ 
ticular subject-matter, by a tribunal having competent authority for that 
purpose’.”” "This rule appears to rest partly, upon the ground that...every 
one who can possibly be affected by the decision is entitled, if he thinks fit, 
to appear and assert his own rights, by becoming an actual party to the pro- 

'* Maung Po Nipev, Ma Pua CJione, (1941)25I.ah 408, rs. 

[1940] Ran. 163 »» Taylor, 12th edn , s. 1C74, p. 1050.. 

R. 27. Kashyap v. The Croun, 


TiiK LAW or Kvinnscx. 


[chap. 11 


Jl^DOMKNTS or COUUTS OF JUSTICE WHEN' ECLCTAXT. 

40. The existence of any judgment, order or decree yhich b’ 
Prcvioii^ ju.i 2 mrnt« provcnts any Court from taking cognkanceo. 

•'* holding a trial, is a relevant fact when tbs 

question is wlictiier such Court ought to taie 
cognizance of such suit or to hold such trial. 

C05I>rnNT.—-Sections 40 to 43 deal with the subject of relevancy cf 
Tnents. Judgments qua judgments or adjudications <Jre admissible as 
judicata under this section and as rebting to matters of pubUc nature un ^ 
s 42. Judgments other than those mentioned In ss. 40, 41, and 42 may 
relevant under s. 43, if their existence is a fact In issue or is relevant um® 
•some other provisions 


Principle^ Under this section the existence of a judgment, 

•order, is a relevant fact, if it by law has the effect of preventing any Co^ 
from taking cognizance of a suit, or holding a triaL It is Intended to iodu s 
all cases in which a general law rebting to res judicata inter partes appu* 
The main object of the doctrine of res judicata is to prevent multiplicity ® 
suits and interminable disputes between litigants. Bes judicata me^_ 
its very words, a thing upon which the Court has exercised its judirfal ww 
Section 11 of the Civil Procedure Code lays down the bw as to res juflif® 

This section has nothing to do with questions of evidence beyond ^ 
onissibility of the judgments, because a plea of res judicata is not a p’** 
matter of evidence, but only a pica barring the oction as a matter of pw 
•dure as distinguished from the rules of evidence.** 

The principle of this section applies to criminal Courts as 
'plea of autrefois convict or autrefois acquit, that is, of a previous la^v^ul w 
viction or lawful acquittal, has always been held to be a good plea. See s. ' 
Criminal Procedure Code. 

The judgment of a criminal Court that a person did or did not comnu 
•offence, does not operate as res judicata to prevent a civil Court from determi ^ 
mg such questions for purposes of a suit.** Sunibrly, the judgment o ^ 
civil Court is not admissible in a criminal prosecution to prove the iimocen 
of the accused.** In a criminal trial, it is for the Court to determine 
•tion of the guilt of the accused and it must do this upon the evidence beW^ 
it, independently of decisions in civil litigation between the same parties. 
judgment or a decree is not admissible in evidence in all cases as a ma 
course and, generally speaking, a judgment is only admissible to show 
-date and legal consequences.” A judgment of a civil Court other than o 
tn. rem cannot finally decide a matter subsequently dealt with in a crunin 


** T7i« ColJeclor of GoraJ,hpur v. 
■Palaldhari Sindh, (18S9) 12 All. 1, 44, 
■y. B. ’ 

” Jiam Lnl v. Tula Ram, (1881) 4 
All. 97. See Riehen Das v. Ram Lal- 
hhaya, (1915) P. It. No. 106 of 1916 
•(Civil). 

** Ramanamma v. Appalananuauya, 
‘(1031) 65 Mad. 3-16. In Bombay a 


judgment of a civil Court di 
a suit to recover moneys was n jj,#! 
levant in a prosecution for ^ 
breach of trust for some of 
covered by tho civil suit iu ^ 
(1914) 41 Bom. 1, 18 Bom. h. 

« Trailolyanath Das v. Emptn' 
(1931) 69 Cal. 136. 
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Court even though the facts in dispute in the civil sxiit govern the only 
question that can arise in the criminal proceedings.” To hold that when a. 
party has been able to satisfy a civil Court os to the justice of his claim and 
has in the result succeeded m obtaining a decree which is final and binding 
upon the parties, it would not be open to criminal Courts to go behind the 
findmgs of the civil Courts is to place the civil Court without any vahd 
reason in a much higher position than what it actually occupies in the system 
of administration in this country and to make it master not only of cases 
which it is called upon to adjudicate but also of cases which it is not called' 
upon to determine and over which it has really no control.” 

41. A final order or decree of a competent Court,^ m 

the exercise of probate, matrimonial, admiralty or 
nrie^anev of wri.'iin insolvcncy jurisdiction, which confers upon or- 
takes away from any person any lepal character, 
or which declares any person to be entitled to any 
such character, or to be entitled to any specific thing, not as against 
any specified person hut absolutely, is relevant when the existence of 
any such legal character, or the title of any such person to any such 
thing, is relevant. 

Such judgment, order or decree is conclusive proof— 
that any legal character which it confers accrued at the time when, 
such judgment, order or decree came into operation; 

that any legal character, to which it declares any such person to. 
be entitled, accrued to that person at the time when such judgment, 
order or decree declares it to have accrued to that person: 

that any legal'character which it tabes away from any such per. 
son ceased at the time from which such judgment, order or decree- 
declared that it had ceased or should cease; 

and that anj'thing to which it declares any person to he so entitl¬ 
ed was the property of that person at the time from which such judg¬ 
ment, order or decree declares that it had been or should be his pro¬ 
perty. 

C0513IENT.—This section consists of two parts. The first part makes 
the final judgment, order or decree of a competent Court in the exercise of 
probate, • matrimonial, admiralty or insolvency jurisdiction relevant; the . 
second part makes the j'udgments conclusive proof in certain matters. 

The section deals with what are usually called judgments in revi, i.e.. 
judgments which arc conclusive not only against the parties to them but also, 
against all the world. “A judgment in rcm has been defined to be ‘an adjudi¬ 
cation pronounced, as its name indeed denotes, upon thp status of some par¬ 
ticular subject-matter, by a fribimal having competent authority for that 
purpose’.”” “This rule appears to rest, partly, upon the groimd that...every 
one who can possibly be affected by the decision is entitled, if he thinks fit,, 
to appear and assert his own rights, by becoming an actual party to the pro- 

** Maung Fo Ntve v. Jl/« Ftia Chont, (1044) 23 Lah. 409, r.B. 

[1940] Jtan 163. w Taylor, 12th edn 1C74, p. 1030., 

’ B, A’. Kashyap v. The Crown, 
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-ceedings, partly, upon the ground that judgments in. rcm not merely 
the status of the subject-matter adjudicated upon, but, ipso /oclo, , 

such as they declare it to be; and, partly, if not principally, upon the 
ground of public policy, it being essential to the peace of society, ^ 
social relations of every member of the commumty should not be e 
ful, but that, after having been clearly defined by one solemn adjudicaui^ 
they should conclusively be set at rest.”'* A judgment in rcm can o 
unpeached if it can be shown— 

(1) that the Court had no jurisdiction; or 

(2) that the judgment was obtained by fraud or collusion; or 

(3) that it was not given on the merits; or 

(4) that it was not final, eg^ interlocutory. , 

There is no distmction between a judgment inrem and a ju ^ 

persoTiam, excepting that in the one the point adjudicated upon, 'J’ 
always as to the status of the res, is conclusive against all the wor 
that status, whereas in the other the point is only conclusive 
•and privies. The term ‘privy’ means a partaker who is not a party. £ 
ment tn personam is the ordinary judgment between parties In cases ^ , 

tract, tort, or crime. It is no proof of the truth either of the decision 
its grounds as between strangers, or a party and a stranger. 

A judgment in rem js conclusive only as regards statu^lm^^_^ - 

the ifound on which it is based.” ' 

Under this section a judgment, order or decree, given by 
Court in the exercise of (1) probate, (2) matrimonial,, 
insolvency jurisdiction, will be condusive proof «_to the 
conferred on, or taken away from, any person or fo'^whlch-Wj^P®” -— 
•declared to be entitled. 

1 . ‘Competent Court’—The word ‘Court’ is not limited to 
India. The expression 'competent Court’ means the Court of 
which 18 competent to pass such judgment as is referred to in this se 
that is- to say, a judgment *n rem.** No Court can pronounce a judgm^ 

Tcm. binding outside the State in which the Court exercises 
less such judgment affects either a thing situate, or a person domicileo, 
in such State. Thus a judgment of the Supreme Court of His Bn ^ 
Majesty at Alexandria as to the vahdity or otherwise of a will made 
person domiciled at Aden is binding on the parties so far as-the pr° ^ ^ 
in Egypt are concerned; but It has no effect as a judgment in rem in 
•of assets outside Egypt” 


(1) Probate Jurisdiction.—The grant of probate under the Indian 
sion Act (XXXIX of 192S) is conclusive proof of the title of 
of the genuineness of the will admitted to probate. The conclusiven ^ 
the probate rests upon the declared will of the Legislature as expr^ ^ 
ss. 227 and 273 of the Indian Succession Act, 1925. The grant of pro 
the method whirii the law specially provides for establishing a will- 


Taylor, ISthedn., R.1C7C, p. 1034. 
ylJuKin IlMsain v. Zlatna, (1038] 
Nae. 431. 

” X). Q. SahasnbuJhe v. Kiiaehund 


Deoehand tt- Co., (1047j Nag. 

** ^fe4sn V. Aelita, {103») 
L. n. 571. 11035] Bom. 529. 
** Jilessn V. JImm, jbid. 
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The section is not applicable to the judgment of the Probate Court refus¬ 
ing probate.” A judgment of a Court of Probate is conclusive proof that 
1he person to whom letters or probate have been granted has been clothed 
■vith the powers and the responsibilities of the deceased and of nothing else, 
and a question of status decided by a Court of Probate can be raised again.” 

(2) Matrimonial jurisdiction.—This jurisdiction is conferred on Courts 
by the following Acts:— 

(a) The Indian Divorce Act (IV of 1869) relating to the divorce of per¬ 
sons professing the Christian religion 

ft>) The Parsi Marriage and Divorce Act (HI of 1936) relating to 
marriage and divorce among the Parsis. 

fe) The Native Converts’ Marriage Dissolution Act (XXI of 1866). 

(d) The Indian Christian Marriage Act (XV of 1872). 

(e) Dissolution of Muslim Marriages Act, 1939. Special Marriage Act, 
1954. 

(/} Hindu Marriage Act, 1955. . 

A judgment of a Matrimonial Court decreeing divorce or nullity oi 
marriage is binding as to the status of the parties concerned. It is con¬ 
clusive upon all persons that the parties have been divorced and that they 
are no longer husband and wife. But a judgment in a suit for restitution 
of conjugal rights is purely a private suit between two persons, and such a 
judgment is not a judgment tn rcm within the meaning of this section.^ 

(3) Admiralty Jarlsdlctlon.— Admiralty jurisdiction is conferred on 
several High Courts by Letters Patent. It is also conferred on mofussil 
Courts by 12 & 13 Vic. c. 88. The decision of a Prize Court Is conclusive up¬ 
on all the world. A judgment delivered m an ordinary suit in an Admiralty 
Court is not a judgment in rent binding strangers. 

(4) Insolvency Jurisdiction.—The jurisdiction is conferred on the High 
Courts by the Presidency-totvns Insolvency Act (HI of 1909) and on mofus¬ 
sil Courts by the Provincial Insolvency Act (V of 1920). Orders passed in 
insolvency bind strangers as well. 

The Madras High Court has in a full bench case held that the judgment 
of a Court exercising insolvency jurisdiction, admitting proof of an alleged 
debt of a creditor and declaring him to be a creditor in the insolvency, is 
not a judgment in rem since it neither confers upon nor takes away from him 
any “legal character,” nor declares him *10 be entitled to any specific thing, 
not as against any specified person but absolutely,’ within the meaning of 
this section* 

CASES.—The executors named in a ■will, executed in the mofussil, applied 
for probate of the will. The Court refused probate oi^ the ground that the 
testator was not at the time of a sound disposing mind. The testator’s ■widow 


** Kaiyanchand v. Sitabal, (1913) 
16 Bora. L. R. 6, 38 Bom 309, 
r.B. 

** A/» Nywe Zan v. Hi Shwe Tail, 
(1910) 1 U. B. R. (1010-13) Rl, 63; 
Mali Huiku Servay v. King-Emptror, 


(1926) 4 Ran 251. 

1 Ma Po Khtn v. Ha Shm, (1933) 
11 Ran. 198. 

* An Advocate, (1031) 54 Mad. 601, 

r. B. 
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filed a regular suit against the defendants, as executors de son tort, to re¬ 
cover possession of file testator's property. The defendants again set up * 
will and claimed to bo invested under it with all the legal character o exe 
tutors. It was held that this section was not applicable to the judgnicn ® 
the Probate Court, for the finding of the Court that an attempted proo 3 
failed was not a judgment such as was contemplated in this section - 
only kind of negative judgment which was contemplated was that u e 
pressly look away from a person the legal character which had up to 
time subsisted.* 

Judgment based on compromise.—A previous Judgment passed 
compromise is not a judgment in rcm within the meaning of this section a 
IS therefore no bar to a subsequent suit.* 


42. Judgments, orders or decrees other thou those mentioned w 
iuiev,„ey and scction 41 orc relevant if they relate to mattere 
^ public nature relevant to the enquiry; “ 
«hoseme”tiored7nt(^- judgments, ordcrs or decrees are not co^c 
proof of that which they state. 


HJ.USTnATION. .jjj 

A sues B for trespass on his land. B alleges the existence of a P'* 
right of way over the land, which A denies. ' ^ 

The existence of a decree in favour of fiie defendant, in a suit f 
against C for a trespass on the same land, in which C alleged th® 
of the same right of way, is relevant, but it is net conclusive proof tM 
right of way exists. 

COJDfE.VT.—Principle.—Under this section judgments 
matters of a public nature arc declared relevant, whether between fiie 
parties or not. It also forms an exception to the general rule that w 
shall be affected or prejudiced by judgments to which he is not a pa 
privy. The exception just stated is allowed in favour of verdicts, 
and other adjudications upon subjects of a public nature, such as 
prescriptions, tolls, boundaries between parishes, counties, or manom, = ^ 
of ferry, liabibties to repair roads, or sea-walls, moduses, and the 1 • 

all cases of this nature, as evidence of reputation will be adimssi 
judications—which for this purpose are regarded as a species of repute ^ 
will also be received, and this, too, whether the parties in the second 
those who litigated the first, or be utter strangers The effect, howeve 
the adjudication, when admitted, will so far vary that, if the parties c 
same in both suits, they will be bound by the previous judgment but, 
litigants in the second suit be strangers to the parties in the first, ^ 
ment, though admissible, will not be conclusive.® Under this section ® 
crees of competent Courts are good evidence in matters of public m 
such as the existence of a custom of succession in a particular comm 


* ICah/anchand v. Sitdbfit, (1913) 
IG Bom L. R 5, 3S Bom 309, rs. 

* Jtahmat Ah Khan (Ptr) v. iUiu* 
tammal Babu Zuhra, (1911) P. B. No. 14 


of 1912 (Civil). ^ ,053. 

• Taylor, 12th Edn., 16S3, P- ..ggj, 

• Ba% Baiji x. Bai Sanioh 
20 Bom. 53. 
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or of a custom under which a tenure is held.’ A judgment in a criminal case 
is not a matter of a public nature and is not admissible in evidence in civil 
proceedings under this section.* A coroner’s inquisition is not relevant 
under any of the provisions of this Act and is, therefore, inadmissible in 
•evidence. It is not a judgment, nor can it be treated as an opinion.* 

Section 40 admits as evidence all judgments inter partes which ^vould 
operate as res judicata in a second suit. Section 41 admits judgments in rein 
•as evidence in all subsequent suits where the existence of the right is in issue, 
whether between the same parties or not And this section admits all judg¬ 
ments not as res judicata, but as evidence, although they may not be between 
the same parties, provided they relate to matters of public nature relevant 
To the enquiry.** 

Whether judgments, orders or decrees of a Court are transactions within 
the meaning of s. 13 has been much disputed. A Court’s adjudication is 
obviously not a transaction, and that part of the written judgment which 
■describes the litigation may be admissible to prove the transaction imder s. 35. 
43. Judgments, orders or decrees, other than those mentioned in 
sections 40, 41 and 42, are irrelevant, unless the 
existence of such judgment, order or decree is a 
fact iu issue, or is relevant under some other pro¬ 
vision of this Act.’ 

ILLUSTRATIONS. 

(a) A and B separately sue C for a libel which reflects upon each of 
them. C in each case says that the matter alleged to be libellous is true, and 
the drcumstances are such that it is probably true in each case, or in 
neither. 

A obtains a decree against C for damages on the ground that C failed to 
make out his justification. The fact is irrelevant as between B and C. 

(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s life¬ 
time. C says that she never was A’s wife 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him B is convicted 

' A afterwards sues C for the cow, which B had sold to him before his 
conviction. As between A and C, the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against B. C, 
B’s son, murders A in consequence. 

The e?cistence of the judgment is relevant, as showing motive for a crime. 

(e) A is charged with theft and with having been previously convicted 
of theft. The previous conviction is relevant as a fact in issue. 

(f) A is tried for the murder of B. The fact that B prosecuted A for 
libel and that A was convicted and sentenced is relevant under section 8 as 
showing the motive for the fact in issue. 


Juc|*mfnK elc., 
olh« tlisii iBOse men* 
tinned In Brclioni 40 
in 42, when rttc^ant. 


’ Dalqliah v. Ouzvffer Hassain, (1896) 
23 Cal. 427. 

* Bishen Das v. Bam Labhava, 
(1916) P. R. No. 106 of 1916 (Civil). 


• Emperor v. Bhagwan^as Tulsidas 
(Ko 2). (1945) 47 Bom. L. B. 997. 

Oufju Loll V. FalCah Ball, (1880) 
6 Cal. 171. r. B. 
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C0M5IENT.—Principle.—The section declares that judgments, orders anc 
decrees, other than those mentioned in fis. 40, 41 and 42, are of themse\e- 
irrelevant, that is, in the sense that th^ can have any such effect 
tion as mentioned in those recited sections, qua judgments, orders and ecreff 
but it must not be taken to make them absolutely inadmissible when 
the best evidence of something that may be proved altunde.^^ A ju gmen 
is generally speakmg admissible to show its date and its legal conseguencK 
So far as regards the truth of the matter decided, a judgment is not a si 
evidence against one who is a stranger to the suit.” , ^ 

To have the effect of res judicata, a judgment jufer partes alone 
admitted in evidence, but for other purposes where judgments are sougn 
be used to show the conduct of the parties, or show particular 
the exercise of a right, or admissions made by ancestors, or how the proP 
was dealt with previously, they may be used under s- H or 13 as 
recognised under this section, as relevant evidence. That is to 
existence, though not their correctness, might be proved. Except wner 
are judgments in rem, or where they relate to public matters, 
inter partes have been always held to be not res judicata, hut they 
be wholly excluded for other purposes in so far as they explain 
of possession, or throw light on the motives or conduct of parties or > 
property." 

Scope.—This section expressly contemplates cases in which 
would be admissible under other sections of the Act, which are not j 

under s 40, 41 or 42. The cases contemplated by this section are those 
judgment is used not as res judicata, or as evidence more or^ less 
upon an opponent by reason of the adjudication which it contains. 
cases referred to in this section are such as the section itself illostra 
when the fact of any particular judgment having been given is a 
be proved in the case. As for instance, if A sued B for slander, m 
that he had been convicted of forgery, and B justified upon the ^oi^ 
the alleged slander was true, the conviction of A for forgery would h® 
to be proved by B like any other fact in the case, and quite to 

whether A had been actually guilty of the forgery or not. This w 


one of the many cases alluded to In this section.” 

Admissibility of Judgments in cirll and criminal 
mcnt in a criminal case cannot be received in a civil action to estab 
truth of the facts upon which it is rendered, and a j'udgment in a civj :• 

cannot be given in evidence for such a purpose in a criminal prosed 
Technically, it is inadmissible as it is not between the same parti 
parties in the prosecution being the State on the one hand, and the ® 

»« The CoUector of Oortdhpur v. Pa- Bom. 591. 5D8. 509. 2 Bom. 

/olorf/.oW .9in?A. (1SS9) 12 All 1, r. b. ** Oujtu Lalt v. Fatuh 

*• TraitoLvanath Dat v, Kmptror^ 6 Cnl. 171, 192, r.H. Sc" 0" /jglU 

(1931) 50 Cal. 130; Paghunath Stngh Slate v. S>/ed Ahmed Ja <• 

V. (1935) 15 Pot. 336. .Mod. 778. rn.; 

** The Satal Land rf* ComjKtny v. Fateh Singh, (1920) I Loli. 5t0. „ ^jrt 

Oood. (IgfiS) L. 11. 2. r. C. J2I. 133; « SajKumanDeViv.nama^ 

^farvtlV.Jagannalhdaa.[l9lO]KBe.ei^9. Debt, (ISOC) 2.3 Col. 6IO.O!3,.i' 

»« Lalthtnan v. Amnt, (190o> 24 v. Tu/a (1891) 4 AH. 9«- 
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on the other, and in tlic civil suit the accused and some third parly; but the 
substantial ground Is that the issues In a civil and criminal proceeding are 
not identical and the burden of proof rests in each case on different shoulders.” 

1 *Or is relevant under i^onvc other provtslon of tills These 

words clearly show that there are other provisions in this Act, under which 
the existence of judgments not inter partes are relevant; for instance, under 
ss. 8, 11, 13, 14 and s St, ILxplanation (2), judgments not inter partes are 
relevant” niustralions (d), (e) and (f) explain the meaning of the last 
words of this section and are examples of judgments being relevant other¬ 
wise than under ss. 40, 41 and 42. 

A judgment not inter partes is admissible in evidence, quantum voleat, 
if its existence is a relevant fact” 

CilSE.—In deciding a suit for damages arising from a malicious prose¬ 
cution, the Judge treated the judgment of the Magistrate and ewdence given 
before the Magistrate, m the prosecution complained of, as evidence in the 
case. And looking at the judgment of the Magistrate as being a record of 
the facts found, the Judge came to the conclusion that the plaintiff was not 
present at the lime when the alleged offence was committed; and decreed the 
plaintilFs daim. It was held that it was not permissible to the Judge to 
utilize the judgment of the Magistrate in the way he did; and that this section 
or s. 13 or s. 11 did not apply to the case.” 

44. Any party to a suit or other proceeding may show that any 
Knudo» co«u«ionIn judgment, ordei* or decree which is relevant under 

section 40, 41 or 42, and which has been proved by 
may b« proved. the adverse party'', was delivered by a Court not 
competent to deliver it,2 or was obtained by fraud or collusion,® 
COMMENT.—Prlnclplev—A party to a suit or other proceeding may show 
that a judgment, order, or decree, which is relevant under s. 40, that is, 
which would, as a judgment infer partes, operate as res judicata, or which is 
relevant under s. 41, that is, which is evidence as a judgment m rem, or which 
Is relevant \mder s. 42, that is, which is evidence as a judgment relating to a 
public matter, and which is proved by the adverse party, was passed by a 
Court, which had no jurisdiction to pass it or was obtained by fraud or 
collusion.*^ It is not necessary for the party against whom such judgment, 
order or decree is sought to be used to bring a separate suit to have it set 
aside, but it is open to such party in the same suit in which such judgment, 
order or decree is sought to be u^ against him, to show, if such be the case, 
that the judgment, order or decree relied upon by the other side was deliver¬ 
ed by a Court not competent to deliver it, or was obtained by fraud or 
collusion.” 


Goijua Chunder Okose v. 5PAe 
Umpress, (}S80) 6 Cal. 247, 248. 

Soo irasirv. QueenEmpr«ss, (1805) 
I*. R.No. 7of 1895 (Cr). ^ ' 

Bnbui Shomsunder Kvfr v. Jtam^ 
khelawan Sah, (1929) 8 Pat. 783. 

Gulahchand v. Chumlal, (1907) 9 
Bom. L. R. 1134. 


*• Sajih Panda v. Lakhan Stndh 
Makapalra, (1899) 27 Cal. 11, 20. 

" Banii Lai v. Dhapo, (1902) 24 
All. 242, Rajih Panda v. LnUum Sendh 
Afatopafra, (1899) 27 Cal. 11,20; Bhag- 
wandaa Narandaa v. Paid <fc Co., (1039) 
42 Bom. L B 231, [1941] Bom. 403. 
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words “not competent’’ refer to a Court a<;ting without jurisdiction* Either 
party or a stranger against whom a previous judgment is used in a subsequent 
suit may Impeach it on the ground ol want of jurisdiction. 

.1. ‘Obtained by Iraucl or collusion.—This section allows a party to 
prove a fraud or collusion m order to avoid a judgment or order.^ The 
section is not applicable in cases of gross negligence.* The fraud contemplat¬ 
ed in this section must be a fraud practised on the Court itself. ‘Fraud’ is 
an extremely collateral act which vitiates the most solemn proceedings of 
Courts of Justice.* The term “fraud' is defhied in s. 17 of the Indian Contract 
Act. There must be actual or positive fraud, that is, there must be an in¬ 
tention to cheat or deceive another person to his injury. 

‘Collusion’ means an agreement or compact between two or more persons 
to do some act in order to prejudice a third person, or for some improper 
purpose. It may be of two kinds: (1) when the facts put forward as the 
foundation of the sentence of the Court do not exist; (2) when they exist, 
but have been corruptly preconcerted for the express purpose of obtaining 
the sentence.” 

A judgment or decree obtained by fraud upon a Court docs not bind 
such Court or any other, and its nuUity upon this ground, though it has not 
been set aside or reversed, may be alleged in a collateral proceeding” In 
applying tWs rule it matters not whether the mipeached judgment has been 
pronounced by an inferior tribunal or by the highest Court of Judicature In 
the realm; in all cases it is alike competent for every Court, whether superior 
or inferior, to treat as n nullity any judgment which can be clearly shown to 
have been obtained by manifest fraud” A Court of inferior jurisdiction is 
competent to declare a decree of a superior Court to be a nullity on the ground 
of fraud, if otherwise it has jurisdiction to entertain the suit.” 

It is always competent to any Court to vacate any judgment or order, 
if it be proved that such judgment or order was obtained by manifest fraud” 
A distinction exists between those cases m which the fraud is only attempt¬ 
ed but not carried into effect and those in which it has actually been carried 
into effect. In the former case a party attempting to commit fraud is not 
precluded from maintaining an action to set aside the fraudulent transaction, 
but in the latter case he is not allowed to take advantage of his owm wrong 
and is precluded from maintaining an action to set aside the fraudulent 
transaction actually carried into effect.” 


* Kethlnmmn v. Kelappan, (1837) 
12 Mad. 228. 

* SirnJ Fatnin v. HJahmvd AU, 
(1032) 54 All. C4C. r b. 

* Venlaia S^shoyi/n v. Kotisuvra 
Mao, (103C) 3!) Bom L K. 317, 64 
I. A. 17. [1037] Mad. 263. 

* Meadows v. Duchess of Kingston, 
(1775) 2 Amb. 7.70. 

'* ir/iflrtcm, 14th Edn., p. 212 

The Queen v. Saddler's Company, 
(18C3) 10 H. L. C 404 . 431. 

" Nts/anni Dasst y. Kundo Mail 
Bose. (1890) 26 Cal. 891, 90S, 


“ Snrthalram Maiti y. Kundo Mam 
Main (1900) 11 C. tv. K. 579, 

Paranipe v. Kanade,[\SS2) 0 Bom. 
143. I.t0, Mhilaji v. Bahanf, (J927) 29 
Bom L. B. 104C; Mahomd Golah v. 
JlfoAoiwed SuUtman, (1894) 21 Cal. 612. 

'* Sco Coherdhnn Singh v. Milu Moy, 
(1896) 2D Cal .062, Banka Behan/ 
Dass V. Maj Kumar Das», (1890) 27 
Cnl. 221; Goxinda Kvar v. Ixtla Kishun 
Froaad, (1900) 23 Cal. 370, Honapa 
V. Karsapa, (1898) 23 Bom. 40C; Sham 
Balt Milra y. Amarendra Nath Bose, 
(1895) 23 Cal. 460. 
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An ‘expert’ witness is one who has devoted time and study to a special 
branch of learning, and thus is specially skilled on those pomts on which he 
is asked to state his opinion. His evidence on such points is admissible to 
enable the tribunal to come to a satisfactory conclusion.” The opinion of 
an expert must be given orally and a mere report or certificate by him is not 
evidence.** All persons who practise a business or profession which requires 
them to possess a certain knowledge of the matter in hand are experts, so 
far as expeitness is required. It is the duty of the Judge to decide whether 
the skill of any person m the matter on which evidence of his opinion is 
offered is sufficient to entitle him to be considered as an expert. The Court 
is bound to defer to the opinion of an expert where skill and experience 
alone render a person a competent judge. In the case of an expert witness 
there exists the tendency to support the view which is favourable to the side 
which employs him so that it is difficult to get from him an independent 
opinion. 

1. ‘Foreign law.’—Foreign law is law which is not in force in India. 
Expert evidence cannot be admitted where a particular law is the law of 
the land. “The Shiah law on marriage is the law of the land and is in force 
in India. It can by no means be called foreign law, nor is such law 
a science or art within the meaning of that section [s. 45]. It is the duty 
of Courts themselves to interpret the law of the land and apply it and not 
to depend on the opinion of witnesses howsoever learned they may be. It 
would be dangerous to delegate tbeir duty to witnesses produced by either 
party. Foreign law, on the other hand, is a question of fact with which 
Courts In India are not supposed to be conversant. Opinions of expects on 
foreign law are, therefore, allowed to be admitted.”” 

2. ‘Science or art’—These words include all subjects on which a course 
of special study or experience is necessary to the formation of an opinion” 

The study of certain customs and manners of tribes and castes of the 
areas occupied by them and of other connected matters comes within the 
meaning of “science or art” in this section. The words “science or art” are 
to be broadly construed, the term “science” not being limited to the higher 
sciences and the term "art” not being limited to fine art but having its 
original sense of handicraft, trade, profession and skill in work, which, with 
the advance of culture, has beai carried beyond the sphere of common pur¬ 
suits of life into that of "artistic” and “scientific action”. The tests which 
may be applied in determining whether a particular question Is one of scien¬ 
tific nature and consequently whether skilled witnesses may pass their opin¬ 
ions upon it are: Is the subject matter of enquiry such that inexperienced 
men are unlikely to prove capable of forming a correct judgment upon it 
without the assistance of experts; that is, does it so far partake of the 
character of a science or art as to require a course of previous habit or study 
in order to obtain a competent knowledge of its nature. Books dealing with 


*• Powell. 10th Edn., 39. 

rerumat Mudaliar v. South Indian 
nailieay Co., Ltd., [1937] Mad. 764. 

** .4*18 Bano v. Alufuimmad Ibrahim 


Rustam, (1925) 47 All. 823. 835. 

. ” Stephen’s Dig., 12 th Edn. (lOiO), 
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customs and manners of different castes and tribes are admissible in evidence 
to prove them.®* 

Where experts are called to pronounce their opinions on scientific 
questions, they may refresh their memory by referring to professional trea¬ 
tises. 

Finger-prints.— The reason as well as opinion given by a finger-prin^ 
expert as to the identity of a palm impression arc admissible in evidence 
The evidence given hy a finger-print expert need not necessarily be corro¬ 
borated; but the Court must satisfy itself as to the value of the evidence o 
the expert in the same way as it must satisfy itself of the value of other 
evidence.® 


Foot-pnnts.—Though the science of foot-prmts has not progressed ve^ 
far, evidence of similarity of the impressions of the foot, shod or unshod, is 
admitted as circumstantial evidence.* 

Age.—A doctor’s opinion as to age of a person based on his or her heigW> 
weight and teeth, does not amount to legal proof of the age of that person. 

3. ‘Haadivrltlng.’—Xt is necessary for the admission of the evidence of » 
handwriting expert, that the writing with which the comparison is 
should be admitted or proved beyond doubt to be that of the person allegWf 
and that the comparison should be made in open Court in the presence o 
such person.* The opinion of an expert that certain documents have bew 
typewritten on the same machine is not admissible under this section whi^ 
as it stands, does not cover such expert opinion. The Court may asic the 
witness to explain points in favour of his view, but must come to its own 
conclusion and not treat such opinion as expert opinion relevant by itself 
Mere variation in the appearance of the signatures or handwriting 
not disprove the authenticity of the signature or handwriting, because ^ ® 

or a stub pen, haste or deliberation, good or bad health, sitting or standing 
position, drunken or sober state of a person may radically change the ap¬ 
pearance cr quality of writing The expert opinion on handwriting can raise 
a suspicion as to the genuineness of a document but it is of no moment un^ 
less confirmed by other evidence. Tiie expert must, in addition to 
tune, take all the above factors into consideration before expressing Ws ® 
opinion with regard to the signature on a disputed document * 

If cross-examining counsel, after putting a paper into the banc^ of s 
witness, merely asks him some questions as to its general nature or idenuty. 


^TaJiadeo r. Vyanl.am7nahat, flW • 
K«r. 781. 

** Emperor V. Babulal JJefiari, 
(1928) 30 Bom L. R. 321, .W Bran. 223, 
Bhaliil-a Behera v. State, (19571 
Cut. 200 . 

* Emperor v. Fnlir Slaltomed, 
(1933) 38 Bom. L. B. ICO. 60 Bom. 
187, difTerinc from Jeam Bam v. The 
Crmcn, (1923) 4 Lah, 246. 


Myleu.-ami, In re, fI93S] Mod. 
StdiL V. Cfoxcn, (1941] ctI. 

. Emperor r. QoJm. 

• Sureah Chandra Sanyal y- 

(1912) 30 Cal. 606. ,,, 55 

• Emperor V. Jhabu-ala, (193-»^ 

All. 1010. . 

• Gorardhan Das v. Ahmedx B T‘ 
[1933] Hyd. 140. 
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his adversary ■will have no right to see the document, but, if the paper be 
used to refresh the memory of the witness, or if any questions be put res¬ 
pecting its contents, or as to the handwriting in which it is written, a sight 
of the document may then be demanded by the opposite counsel’ 

Typo-UTiltcn documents.—Opinion of a person who is claimed to be an 
expert on typewritten documents to prove that two different documents were 
typed on the same tjTewntcr is not admissible under this section. Such a 
person cannot also be permitted to point out the similarities between the 
documents in respect of their typing or the defects which might enable the 
Court to come to a conclusion as to whether the documents were or were 
not typed on the same typewriter. It is not permissible for a Court to com¬ 
pare photographic enlargements and measurements of the letters in two 
documents and to arrive at a conclusion as to whether they were typed on 
the same typewriter or not.* 

46. Facts, not otherwise relevant, are relevant if they support 
Facia brarinsr upon or are ioconsistcnt With the opinions of experts, 
opinions of experts when such opinions are relevant. 


HXUSTBATIONS. 

(tt) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibit¬ 
ed certain symptoms which experts aflirm or deny to be the symptoms o! 
that poison, is relevant ' 

(b) The question is, whether an obstruction to a harbour Is caused by 
a certain sea-wall. 

The fact that other liarbours similarly situated In other respects, but 
where there were no such cea-walls, began to be obstructed at about the 
same time, is relevant. 


COSEVIENT.—Principle.—The opinion of on expert is open to corroboration 
or rebuttal. Tlie illustrations indicate that for this purpose res inter abas 
acta IS receivable. 


An exception to the general rule, which lays doAvn that evidence of col¬ 
lateral facts cannot be received, arises "where the question is a matter of 
science, and where the facts proved, though not directly in issue, tend to 
illustrate the opinions of scientific witnesses. Tlius, where the point in dis¬ 
pute was, whether a sea-wall had caused the choking up of a harbour and 
engineers were called to give their opinions as to the effect of the vrall, moot 
that other harbours on the same coast, where there were no embankments 
had begun to be choked up about the same tune as the harbour in motion 
Was admitted, as such evidence served to elucidate the Vf "tlJ 

skilled witnesses.”' t.t- m 


» Taylor, 12th Edn,. s. 1452, p. 925; 
•Jarat Kumar* Dasti v. Biascssur Dutl. 
(1911) 39 Cal. 245. 

• Chelaji Oomtijt y, JaalicdJiarabat, 


(1058) GO Bom. L. 1 ', %'.} 
FclLai Y. Cf.nrM, 
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47. When the Court has to form an opinion as to the person by 
■whom any document was written or signed, the 
opm,on to htna. Opinion of any person acquainted with tt® 
wntiDg when rcie\-anu writing of the pcFson by whom it IS snppuscu 

to be -written or signed that it was or was not writ- 


ten or signed by that person, is a relevant fact. 

Explanation —person is said to be acquainted -with the hand¬ 
writing of another person when he has seen that person 
when he has received documents purporting to_ be -written by ^ 
person in answer to documents written by himself or under 
authority and addressed to that person, or when, in the orom ^ 
course of business, documents purporting to be -written by that pers 
have been habitnally'’ submitted to him. 


nXtlSTRATIONS 

The question is, -whether a given letter is in the handwriting of A, a 
merchant in London. . 

B is a merchant in Calcutta, who has written letters addressed to A 
received letters purporting to be written by him. C is B’s clerk, whose 
it was to examine and file B’s correspondence. D is B’s broker, to * 

B habitually submitted the letters purporting to be written by A tor 
purpose of advising with him thereon . ^ 

The opinions of B, C and D on the question whether the letter Is m 
handwriting of A are relevant, though neither B, C or D ever saw A 

COSniENT.—Principle.—When the Court has to form an opinion as^to 
the handwriting of any person, the opinion of the person aequaintM wi 
the handwriting of such person is admissible in e-vidcnce. This section ^ 
dicates one of the methods of proving handwriting. Ihe handwriting o 
person may be proved in the following ways’— 

(1) By the evidence of the writer himself. , 

(2) By the evidence of a person who has seen the person, whose 
writing is in question, write.” 

(3) By the evidence of a person acquainted with such ban 
either by receiving letters purporting to be written by the person in 

to docxunents written fay the witness or under his authority and ad _ 
to that person or when, in the ordinary course of business, documents 
porting to be written by that person have been habitually submitted to 

In this category may be included cases where a person having cusw 
family records obtains familiarity with the handwriting of persons w o 
dead and gone “ 

(4) By the evidence of an expert in comparing the handwritmg. 

(5) By the Court comparing the document in question with any o 

pro\’ed to the satisfaction of the Court to be genuine. write 

(6) The Court may also direct any person present in Court to 
any words or figures for the purpose of enabling the Court to compare 

i* In Ihf matter of a JTir/t Grade ** Puearam V. Ji/anmolt 
Pleader, (1914) F. B. Xo. 18 of 1915 Raj. 764. 

(Cii-il). 
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■words or figures so written with any words alleged to have been written by 
such person. 

A witness need not state in the first instance how he knows the hand¬ 
writing, since it is the duty of the opposite party to explore on cross-exam¬ 
ination the sources of his knowledge, if he be dissatisfied with the testimony 
as it stands. It is within the power of the presiding Judge and often may 
be desirable to permit the opposing advocate to intervene and cross-examine 
so that the Court may at that stage be in a position to come to a definite 
conclusion on adequate materials as to the proof of the handwriting." 

A document wholly in the handwriting of a party is said to be an auto¬ 
graph or holograph; where it is in the handwriting of another person, and 
is only signed by the party, the signature may be called “onomastic”; where 
it is signed by a cross or other symbol, “symbolic” " 

1. ‘Habitually.'—This word means 'usualiy', ‘general!/, or 'according to 
custom’. It does not refer to the frequency of the occasions but rather to 
the invariability of the practice. A record-keeper, who in the course of his 
official duty has to file papers sent to him, is competent to testify to the hand¬ 
writing of a person whose papers are so filed, though the number of such 
papers may not be numerically great.** 

48. When the Court has to form an opinion as to the existence 
of any general castom^ or right, the opinions, as to 
tenS*or*rt3,*t*er Ml- existence of such custom or right, of persons 
tom. when reuvani. who would be likely to know of jts existence if it 
existed, are relevant 

Explanation.-^The expression “general custom or right” in¬ 
cludes customs or rights common to any considerable class of persons. 

ILLUSTRATION. 


The right of the -villagers of a particular village to use the water of a 
particular well is a general right 'within the meaning of this section. 


CXIMMBNT.—Principle.—Opinions of persons who are in a position to 
know of the existence of a custom or usage in their locality are admissible. 
Tor example, a person, who had been in the habit of writing out deeds of 
sale, or one who had been seeing transfers frequently made, -would certainly 
be in a position to give lus opinion whether there was a custom or usage 
in that particular locality, and the opinion of such persons would be admis¬ 
sible." 

This section read with s. 60 requires that the person who holds the opi¬ 
nion should be called as a witness." 

The section deals with oral evidence ^ven in Court by the person ex¬ 
pressing the opinion. Section 13 applies to all rights and customs, public or 
private, and refers to specified facts which may be given in evidence If/vier 
s. 32, cl. (4), opinion as to public right or custom ot a person, wl« I. 


« Shani:ar-7. Ramji, (1903) 6 Bom. 
L.R. 663, 28Bom.68. 

" Best, I2th Eda.. 8. 232. 

*« Emperor v. Ponde (No, 2), (1625) 
27 Bom. L. B. 1031. ' ' * 


»T tSork/tr y, 

(1898) 2g 

^la-vr.Jiahywtn VJi/tn.H'mj 
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or who has become incapable of givu^ evidence, or whose attendance 
not be procured without unreasonable delay or expense, is admissible. The 
statements made by deceased persons after the controversy had arisen, and 
therefore inadmissible under s. 32, are not admissible under this section and 
s. 49. They cannot be admitted under cl. i^) of s. 32 either.'^ 


1. ‘Cnstom.*— As to ‘custom’, see Comment on s. 13. ‘Custom’ is an un¬ 
written law established by usage. ‘Custom’ should be distinguished from 
‘usage ’ ‘Usage* is a fact and ‘custom’ is a law. There can be usage wi 
out custom, but not custom without usage. 

A custom could properly be proved by general evidence given by 
bers of the family or tribe without proof of special instances** Judicial e- 
cisions recognising customs are relevant evidence.” When a custom be^ 
repeatedly brought to the notice of the Courts and has been recognised y 


them regularly in a series of cases, It attains the force of law. 

Explanation.—The Explanation indicates that private rights are 
from the operation of the section Such rights must be proved by facte 
as acts of ownership. The word ‘general’ is an equivalent of the term pu 
opinioa asio macei, 49. "When the Court has to form an 

tenet*, *t©, when 
relevant. aS tO—* 


the usages'' and tenets^ of any body of men or family, 
the constitution and government of any religious or charita 
foundation, or .ft 

the meaning of words or terms used in particular districts or / 
particular classes of people, ' . 3 

the opinions of persons having special means of knoirleda 
thereon, are relevant facts, 

C05DIE?fT.-The opinions of persons who have special means of 
as to (a) usages, (b) tenets, of any body of men or family, (c) 
any religious foundation, (d) meanings of words or terms used in a “ 
are admissible in evidence. “Such persons are, so to speak, the deposiw ^ 
customary law, just as the text books arc the depositaries of the general 
This section must be read with s. 51. 

1. ‘Usages.’—These will include usages of trade and agriculture, 
cantile usage and any usage common to a body of men or family. Usages 
family will include, for instance, the custom of primogeniture, any pa 
course of descent. 

2. *Tcnels.’—This will include any opinion, principle, dogma, or 
which Is held or maintained by a body of men. It will apply ^ 
politics, science, etc. 


Amina KhaSun, Miuammat v, Nnxf. 149. 
Kftaiil-if’ncthman Khan, (1933) 8 Luck. • 

415. 

>■ AArrvaJ fTArtn v. Channt Btbi, 

(102.5) 82 I. A. 579. 6 Lah. M2, fiee 
i.'aAiwj'.Vjf V. 7/i^i. (1877) 3 Bom. 31. 

1 * TuLAirom T. CAunniIdl, [19101 52S, 5(3. 
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3. ‘Special me.niis of knowlcdgr.'—All that is meant by this expression 
is that the person must have had opportunities for acquiring knowledge of a 
usage or custom and that he had acquired the necessary knowledge. 

Evidence relating to works that are technical is also admissible under this 
section. 

50. ^Yhen the Court has to form an opinion as to the relation¬ 
ship of one person to another, the opinion, 
oprmmi on rti>uoo- g^pressed bv conduct, as to the existence of such 

snip, wjjcn rficvanc t . f. 

relationship, of any person who, as a member or 
the family or otherwise, has special means of knowledge on the sub¬ 
ject, is a relevant fact 

Provided that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce Act, or in prose¬ 
cutions under section 494, 495, 497 or 498 of the Indian Penal Code. 

ILLUSTRATIONS. 

(o) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends as 
husband and wife, is relevant. 

(b) The question is, whether A was the legitimate son of B 

The fact that A was always treated as such by members of the family, is 
relevant. 

COMMENT.—\Vhcn the Court has to ascertain the relationship of one per¬ 
son to another, the opinion of any person having special means of knowledge, 
as expressed by conduct, is admissible in evidence. The opinion may be of a 
member of the family or an outsider, but he must have special means of knoiv- 
ledge. Evidence of general reputation, which is a cumulation of perception 
testimonies, heard and gathered and reduced to an assertion to Court, is not 
admissible, but the opinion or belief of a person specially competent in this 
respect, as expressed by his conduct in outward behaviour, is relevant It is 
this conduct, which can be tendered m evidence, and the Court is to examine 
whether such conduct is based on the opinion held by the person.®* Ihe word 
‘conduct’ IS not necessarily limited to the conduct of the relations of the person, 
whose relationship is in dispute, but is wide enough to include the conduct 
of the witness who was givmg bis opinion about the existence of such relation¬ 
ship® 

On a question of pedigree, family conduct is admissible to prove relation¬ 
ship; and the treatment of friends and neighbours may be received as presump¬ 
tive proof of marriage. The opinion on behalf of a family regarding relation¬ 
ship may be inferred from the family conduct e.g, distribution of family pro¬ 
perty; tacit recognition of relations. 


Proviso.-The proviso indicates that opinion on relationship cannot be suflS- 
cient to prove a marriage in proceedings under the Indian Divorce Act, or in 
prosecutions for bigamy, adultery, and enticing away married women. The fact 
of the marriage must be strictly proved in the regular way.** 


GfiandiiTLal AqaTxcala v. Khalilar 
Rahman, [1042] 2 Cal. 290. 

** Ntdhimm v. Munei, [1954] Cat. 
647. 


CftL 666, F. B ! IVadfiaioa v. FatUh 
Mvhammai, (1893) P. R. Ko. 6 of 
1894 (Cr.). 
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Where the evidence is that a man and woman lived and were treated as 
husband and wife for a number of years, and, in the absence of any materia 
pointing to the contrary conclusion, a presumption might have been drawn 
that they were lawfully married. But the presumption which may be 
from long cohabitation is rebuttable, and If there are circumstances 
weaken or destroy that presumption the Court cannot ignore them. ^ 
the cumxilative effect of the other circumstances warrants the conclusion tha 
the man failed to prove the factum of his marriage with the woman, his claim 
to succeed to her estate as her heir under the customary law of the Punja 
must fail.® 

51. "Whenever the opinion of any living person is relevant, 

grounds on which such opinion is based are also 
relevant. 


Grounds of opinion, 


ILLUSTRATION. 

An expert may give an account of experiments performed by him fof 
the purpose of forming his opinion. 

COliOIENT.—Where the opinion of an expert is receivable, the 
or reasoning upon which such opinion Is based may also be inquired m 
Opinion is no evidence, without assigning the reason of such opinion, 
correctness of the opinion can better be estimated in many instances v/ 
the reasons upon which It is based are known. If the reasons are frivo o 
or inconclusive the opinion is worth nothing. 


Character when relevant. 

52. In civil cases the fact that the character of any 
cerned is such as to render probable or 
♦ «!. any conduct imputed to him is irrelevant, escep 

imputec/*in SO far as such character appears from w 
otherwise relevant. 

C05DIENT.—In civil cases evidence of the character of any party 
suit to prove the probability or improbability of any conduct imputed to 
is irrelevant. 

“In respect of the character of a party, two distmctions must be dra^ 
namely between the cases wh^ the character is in issue and is not 
and when the cause is civil or criminaL When a party’s general character 
itself in issue, whether m a civil or criminal proceedmg, proof must 
sarily be received of what that general character is, or is not. But 
general character is not in issue but is tendered in support of some o 
issue it is, as a general rule, excluded. So in civil proceedings 
character to prove conduct imputed is declared by the Act to be 
Is. 52], The two exceprions to this rule are, that in civil proceedings 
of character as affecting damage$, is admissible [s. 55]; and in criminal p 
ceedings...the fact that the person accused is of a good character, is relevan 
but the fact that he has a bad diaracter is, except in certain specified cas 
irrelevant [ss. 53 and 54.]”* 

** OoLal Chand v. Parvtn Kumari, * VVoodroffe and Ameer Ahs Bn 
£1052] S. C. J. 331. dence, 9th Edn., p. 470. 
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Principle.-—The general exclusion of character evidence is based on 
grounds of public policy and fairness, since its admission would surprise and 
prejudice the parties by raking up the whole of their careers, which they 
could not possibly come into Court prepared to defend.* The business of the 
Court is to try the case, and not the man; and a very bad man may have a 
very righteous cause.* 

Scope.—This section refers to the character of parties to the suit, and not- 
to the character of witnesses. It excludes evidence of character from being, 
given only for the purpose of rendering probable or improbable any con¬ 
duct imputed to the party. But when the facts which are relevant other¬ 
wise than for the purpose of showing character are proved, and those facts 
raise inferences concerning the character of a party to the suit, such facts 
become relevant not only to prove the facts for which they were directly 
tendered, but also for the purpose of showing the character of the party 
concerned. In such a case it is open to the Court to form its own conclusion 
as to the character of the party, and as to the edect of such character on 
the conduct imputed to the party.* 

‘Cliaracter.’—The word ‘character’ occurring in this section and ss. 53 and 
54 has been defined in the Explanation to s. 55. ‘Character’ is a combination 
^of the pecu^ qualities impressed by naturehabit of the person,’’ 
‘^icK -distineui^ him.fronf'Others.* ~~ • 

The evidence of character relates either (a) to character of witnesses, or 
(b) to character of parties. Character of a witness aiTects his credit and ia 
always material as it helps the Court to come to the conclusion whether bis 
evidence should be treated as trustworthy. Questions touching the character 
of a witness are allowed to be put to a witness who comes to give evidence 
in a case. 

crinimal proceedings the fact that 
ch«tacter thc pcrsoH accuscd IS of a good character is rele- 
"‘ vant. 


C03I5IENT.—Principle.—The prinaple upon which good character may 
be proved is that it affords a presumption against the commission of crime. 
This presumption arises from the improbability, as a general rule as proved 
by common observation and experience, that a man who has uniformly pur¬ 
sued an honest and upright course of conduct will depart from it and do an 
act so inconsistent with it. Such a person may be overcome by temptation 
and fall into crime, and cases of that kind often occur; but they are excep¬ 
tions The rule is otherwise; the influence of tliis presumption from charac¬ 
ter will necessarily vary according to the circumstances of different cases.* 


In criminal proceedings the fact that the accused person 
Pre»Jou* bad clmrao- has a had character is irrelevant, unless evidence 

^ character, 1 in 
which case it becomes relevant. 


* The Queen v. lioichm, (1865) 34 * Norton, 230. 

L. J. (M. C) 67. • TVebster. 

* Wigmore, 135. . • Wigmore, 123. 
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Explanation 7.—This section does not apply to cases in which the 
"bad character of any peison is itself a fact in issue. 

Explanation 2 .—A previous comdction is relevant as eviaenee ol 
bad character. 

COJDIENT.—Principle.—Evidence of bad character of an accused person 
(of whose good character evidence has not been given) is not relevant under 
this section for the purpose of raising a general inference that the accused n 
likely to have committed the offence charged. Such evidence is irrelevan 
and cannot be legally admitted in evidence whether elicited by the prosecu¬ 
tion or by the defence.’ A man’s guilt is to be established by proof of the 
facts alleged and not by proof of his character; such evidence might cuea e 
prejudice hut not lead a step towards substantiation of guilt.* The prohi i 
tion does not m any way affect evidence which is required to prove a^ motive 
for the crime or which is otherwise relevant.* But in assessing punishni*“ 
the Court may take into consideration the accused's character and antece¬ 
dents or the state of crime in the country or locality.’* , 

If evidence is otherwise relevant, it is not rendered inadmissible ® 
this section, merely because it shows bad character or the cemmiss^®” 
offences other than the offence with which the accused is charged.** ^ 

1. ‘Unless evidence has been given that be has a good charJctcr.'^ 
Where the accused has attempted to shoiv hJs good character in his own w 
under the preceding section, the prosecution may in rebuttal offer ovwe ^ 
of his bad character. The accused by going into his own character ^ 
challenge to the prosecution. The prosecution, therefore, is at bberty 
refute his claim that he has a good ^aracler, otherwise the Court wou 

t cl isi 

K-vplanation I.— Where the bad character of any person is itself a fa 
issue, then the principle of this section does not apply. See s. HOu/ ® 
Criminal Procedure Code. 

ENplanatlon 2.—A previous conviction is not admissible in 
against the accused, except where he is liable to enhanced punishment 
s. 75 of the Penal Code on account of previous conviction or unless evi 
of good character be given, in whidi case the fact that the accused has 
previously convicted of an offence is admissible as evidence of bad cJiurB 
ter.’* 

A previous conviction may also be relevant under s. 8 as sbow’iog 
It may also become relevant within the meaning of s 14, Explanation 2, 
the existence of any state of mind, or body, or bodily feeling, is in issue 
relevant** It may also be relevant under s. 43. Sec illustration (e). ^ 

C.ISE.—At the trial of the accused for committing or conspirinS t® 
a dacoity, it was sought to be proved by the prosecution that some o 


* Mi J/'/in V. King-Emptror, (lOOS) 
5 L. n. it. 4: E'nperof v. Oang^' 
rom, (19^0) 22 Itom. L. It. 1274. 

* Afnnta Lnl Ilazra T. Emperor^ 
(I915)42C.U. 9.'>7. 

* Jagwri PKanuI: V. King-Emperor, 
(1025) 5 Pat. C3. 

’• Kinj-Emperof V. Ba Sheitt, 




(!<)2S) G linn. 391,1-. B. . 

** SfinjeLumar CAnlrnctmi 
peror, 09 Cal. I3G1. -,nn3> 

» E,rxp<ror v. Piimine. 
nom. L. II. 103»: Tela Ah^r ^ 
Ktng-Errpenr. (1020) 3 *' jinOU* 
« Emperor V. .,l/t«>r»iv^. tl- 

Bom. L. It 805. 28 Dorn, lit*- 
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acc\ised were closely associated with the approver and the object of that 
association had been the commission of thefts and other discreditable acts. 
It was held that the evidence was irrelevant either (a) to show the bad 
character of the accused, or (b) under s. 14 to show the existence of relevant 
state of mind, since a tendency to commit theft does not throw any light 
on the existence of an intention to commit or to conspire to commit a parti¬ 
cular dacoity, or (c) under s. 11 to show the nature and character of the 
association,“ for association for the purpose of committing petty thefts does 
not render probable the existence of a conspiracy to commit dacoity. For 

it IS worth, the evidence is admissible to show close association witli 
the approver and thus to support his statement that a conspiracy existed in 
fact. 

55. In civil eases tlie fact that the character of any person is 
a.«raQU( os affect- such .as to affect the amount of damages which lie 
me damasta ought to reccivc, IS relevant. 

Explanation..^^), sections 52, 53, 64 and 55, the word ‘'character” 
includes both reputation and disposition; but, except as provided in 
section 54, evidence may be given only of general reputation and 
general disposition, and not o£ particular acts by which reputation or 
disposition were shown. 

COMMENT.—Principle*.—It is in civil cases, where the question of amount 
of damages to be awarded to the plaintiff is concerned, that the character 
of the plaintiff becomes relevant.” 

In civil cases good character, being presumed, may not bo proved in 
aggravation of damages, but 'bad character is admissible m mitigation of 
damages, provided that it would not, if pleaded, amount to a justlBcation. 
For example, in cases of defamation the general bad reputation of the plain¬ 
tiff may be proved. In cases of breach of promise of marriage the plaintiffs 
general character for immorality is relevant. In cases of seduction evidence 
of the general character for immorality on the part of the person seduced is 
relevant. The argument in favour of considering reputation is that the person 
should not be paid for the loss of that which he never had. 

Evidence of reputation or disposition must be confined to the particular 
traits which the charge is concerned about. Thus, it would be useless to 
offer evidence of a prisoner’s reputation of honesty on a charge of cruelty, 
or of his mild disposition on a ch^ge of theft Reputation for honesty would 
be relevant on a charge of theft, and a merciful disposition on a charge of 
cruelty.” 

Ecplanatfon.—The word ‘character’ includes both reputation and disposi¬ 
tion 'Reputation' means what is thought of a person by others, and is con¬ 
stituted by public opinion. ‘Disposition’ respects the whole frame and 
texture of the mind. It comprehends the springs and motives of actions. 
‘Temper’ influences the action of the moment, ‘disposition’ is permanent and 
settled; 'temper' may be transitory and fluctuating. It is possible and not 
tinfrequent to have a good disposition with a bad tempter, and vice versa." 

Emperor v. Wahiduddin {No. J), 32 Pat. 276 
(1929) 33 Bom. L.R. 324, 54 Bom- 624. *• Norton, 234. 

** D. Stostri V. iT. R. 5'ciAay, [1953J r* Crabb's Synonyms, p. 323. 
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CHAPTER III 

Facts which need not be proved. 

ceaMc‘not ” be which the Court will take 

proved. judicial DOticc^ need be proved. 

COTDIETJT.—Part I dealt with what facts may, and what facts may 
be proved m a civil or criminal case. Part II deals with the question what so 
of evidence must be given of a fact which may be proved. This Part shcA^ 
the manner in which a fact in issue or relevant fact must be proved. 

All facts in issue and relevant facts must be proved by evidence, either 
oral or documentary. To this rule there are two exceptions: (a) facts ju 
cially noticeable: and fbj facts admitted. / 

In the case of the facts dealt with by this section, the Judge’s 
their existence is induced by the general knowledge acquired otherwise wan 
m parUcular proceedings before the Court and independently of the action 
of the parties therein. The meaning of the section will, however, be apparent, 
if we consider together with this section the last words of s. 57. What thM» 
two provisions really come to is this: With regard to the facts enumera 
in s 57, if their existence comes into quesUon, the parties who assert the 
existence, or the contrary, need not in the first instance produce any 
dence, m support of their assertions. They need only ask the Judge to say 
whether these facts exist or not, and if the Judge’s own knowledge ^ 
help him, then he must look the matter up; further, the Judge can, if 
thinks proper, call upon the parties to assist him. But in making this 
tigation the Judge is emancipated entirely from all the rules of evidan 
laid down for the investigation of facts m general. He may resort to y 
source of information which he finds handy and which he thinks will hep 
him. Thus he may consult any book or obtain information from a bystanae 
1. ‘Take judicial notice.’—This expression means recognition 
proof of something as existing or as being true. Judicial notice is 
upon very obvious reasons of convenience and expediency; and the wis o 
of dispensing with proof of matters within the common knowledge of every 
one has never been questioned. 

Facts of which Court 57 . The Court shall take judicial notice o 

roust take judicial *1. .e n • . 

notice. the following facts:— 

(1) All latvs in force in the territory of India: .. 

(2) All public Acts passed or hereafter to be passed by 
ment of the United Kingdom, and all local and personal Acts dire 
ed by Parliament of the United Kingdom* to he judicially noticed' 

(3) Articles of "War for the Indian Army, Na\y or Air Fore 

* Slarkby, 49. •As amended by A. O., 1950. 
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The course ot proceeding of Parliament of the United 
Kingdom, of the Constituent Assembly of India, of Parliament and 
of the legislatures established under any laws for the time being in 
force in a State or iu India* j 

IS) The accession and the sign manual of the Sovereign for the 
time being of the United Kingdom of Great Britain and Ireland: 

(6) All seals of which English Courts take judicial notice: the 
«eals of all the Courts in India,* and of all Courts out of India* esta¬ 
blished by the authority of the Central Government or the Crown 
Representative: the seals of Courts of Admiralty and Slaritime 
-Jurisdiction and of Notaries Pnblic, and all seals which any person 
is authorised to use by the Constitution or an Act of Parliament of 
the United Kingdom or an Act or Regulation having the force of law 
in India*: 

(7) The accession to ofBce, names, titles, functions and signa¬ 
tures of the persons ^ing for the time being any public ofBce in any 
State*, if the fact of their appointment to suth office is notified in any 
Official Gazette: 

(8) The existence, title and national flog of every State or 
Sovereign recognized by the Government of India: 

(9) The divisions of time, the geographical divisions of the 
world, and public festivals, fasts and holidays notified in the Official 
Gazette: 

(10) The territories under the dominion of the Government of 
India* t 

(11) The commencement, continuance and termination of hosti¬ 
lities between the Government of India and any other State or body 
of persons: 

(12) The names of the members and officers of the Court and of 
their deputies and subordinate officers and assistants, and also of all 
officers acting in esecution of its process, and of .all advocates, attor- 
neys, proctors, vakils, pleaders and other persons authorized by law 
to appear or act before it; 

(13) The rule of the road on land or at sea. 

In all these cases and also on all matters of public history, litera¬ 
ture, science or art, the Court may resort for its aid to appropriate 
books or documents of reference. 

If the Court is called upon by any person to take judicial notice 
of any fact, it may refuse to do so unless and until such person pro- 
duces any such book or document as it may consider necessary to 
enable it to do so 

COMMENT.-.The list of fads of which the Court shall take judidal 
notice and which are enumerated in this section is not exhaustive. It is foi 
the sake of convenience that the Courts are allowed to take judicial notice 
of certain facts which are so clearly established that evidence of their 
existence is unnecessary. 


* Ab amended by the Adaptation of 
Laws Order, 1050, and Act Hi of 


1851, 8. 3, and seh. 
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Under cl (1) of this section the Court should take Judicial notice of sIJ 
Indian laws “Indian law" is defined by the General Clauses Act, s. 
and includes any law, ordinance, order, bye-law, or regulation passed or 
made at any tune by any competent legislature, authority, or persou in 
India* 

The section does not appear to have the cfTect of absolving the pa r* 
from any rules govcmins the proof of facts on which they desire to tey. 
The section does not ray how any fact, historical or otherwise, is to be pro'^* 
ed by the parties, but gives the Court liberty to resort for its aid to ^apptv- 
priate books or documents of reference on matters of public history. 

Clause Ij^Thc ei^pression “All laws" includes statutory law as 
unwritten law whether of a personal or of a local nature. A report m ^ 
by an officer containing customary law applicable to a particular commu 
nity IS admissible in evidence.* 

Clause 2.--Statutes are cither public or private, general or special.••• 
public or flenerol Act is a imivetsal rule apphed to the whole 
which the Courts must notice judicially and ex ojjicio, although not to 
set forth by a party claiming an advantage under it But rpcciol or p 
Acts are rather exceptions than rules, since they only operate upeo P 
cular persons and private concerns, and the Courts are net bound a ^ 
notice of them, if they are not formally pleaded, unless an express ^ 
Inserted m them that they shall be deemed pubhc Acts, and shall ^ J ^ 
dally noticed as such without being specially pleaded—which piovisi 
now usually mtroduced.* ^ 

Clause 8<— Articles of War for officers, soldiers, etc, arc contame 


Army Act <XLV1 of 1930). 

Clause T.—Judicial notice of the signatures of the Secretaries v 
Government on any instrument can be taken under this clause. 

Clause 8.—All Courts must take judicial notice of the existence aad 
of every State or Sovereign recognised by the Government of India. 

Clause 9.—The phrase 'divisions of time’ includes also Indian eras. . 
Samvat, Shaka, Kindi, Bengali, Hizari and Jalus eras will be ^ 

The Court is bound to take judicial notice of the holidays notified 
Official Gazette of any Local Goveniment.* 

Clause 13.~‘Tlie rule of the road on land or at sea.'—This 
rule that horses and vehicles of all description should keep to the left 
the road. At seo, the rule is that ships aud steam-boats, on meetmg, 
port their helms, so as to pass c«i the port or left side of each other, * ■ 

boats should keep out of the way of sailing ships; and every vessel over 
another should keep out of its way. , jjjaj. 

On all matters of public history, literature, science, or art. the Coun 
resort lor its aid to apjxropriate books or documents of reference. 


» Public Prosecutor v. Thippayya, * Field, 8th Ed, p. •118. 
fl0401 Mod. 371. • Kali Pada 

^ • ‘'The PngUshman," Led, v. Lau Emperor, (1944) 23 J4 

pat Pai, (iOlO) 37 Cal. 7G0. » Cyan .Siwjh v. Badha, {l« . 

* Tula Pam Sah V. Shyam Lai Sah, Lah. 240. 


{ 1924) 49 All. 848. 
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Under the last paragraph the Court is given the discretion to refuse to 
take judicial notice of any fact unless the person calling upon the Court to 
take judicial notice of such fact produces any such book or document as may 
be necessary to enable it to do so.* 

58. No fact need be proved in any proceeding which the parties 
thereto or their agents agree to admit at the hcar- 
noT^bc* or which, before the hearing, they agree to 

admit hy any writing under their hands, or which 
by any rule of pleading in force at the time they are deemed to have 
admitted by their pleadings: 

Provided that the Court may, in its discretion, require the facts 
admitted to be proved otherwise than by such admissions. 

COJDIENT.—Admissions by parties before suit are dealt with in s 17, 
•ct scq. This section deals with admissions at or before the hearing. 

Principle.—No proof need be given of facts which the parties or their 
agents agree to admit at the hearing, or which, before the hearmg, they agree 
to admit by writing under their hands, or which, by any nde of pleading m 
force at the time, they are deemedi to have admitted by their pleadings.* 
Every allegation of fact m the plamt, if not denied specifically or by neces¬ 
sary implication, or stated to be not admitted in the pleading of the defend¬ 
ant, shall be taken to be admitted. The Court may in its discretion require 
any fact so admitted to be proved otherwise than by such admission (0. VIII, 
r. 3, Civil Procedure Code). Where a dociiment is not admitted in the plead¬ 
ings but only at the trial in evidence, the document must be proved.” 

A Court, in general, has to try the questions on which the parties are at 
issue, not those on which they are agreed. Admissions which have been 
debberately made for the purposes of the suit, whether in the pleading or 
by agreement, will act as an estoppel to the admission of any evidence con- 
tradictmg them.” It is with the object of doing away with the necessity of 
proving documents or facts admitted that admissions are obtamed, and the 
party unreasonably refusing or neglecting to admit any documents or facts 
when called upon to do so may be ordered to pay the costs of proof. 

Formal proof of a document even when it is required to be proved in a 
certain way (eg., by calling a person who has attested it, see s. 68, infra) 
may be waived by any of the parties whose interests it may aiTect, although 
such waiver does not affect the legal diaracter of the document or its vali¬ 
dity.” If an agreement of discharge or satisfaction be admitted in the plead- 
mgs and hence no question of proof by oral or documentary evidence arises 
by virtue of this section, such compromise cannot be said to ba inadmissible 
for want of registration.” 


• Public Prosecutor v. Thippowa. 

[1949] Mad. 371. fr . 

* Markby, 60. See Mauny Po Kin 
V. Afawip Shwe Bya, (1923) 1 Ran. 403. 

Jlfaung' TTalo v. Maung Shve 
Con. (1923) 1 Ran. 472. 

BurjorjiCuraetjiPanlhakiv.Mun^ 


'' lat 

uOMu V. r,ain, Uujj) ti Fat. 317. 

** Bamehandra Sau v. Katlash- 
ehandra Palra, (1930) 68 Cal. 532. 
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This section has no application to divorce cases." 

In the Civil Procedure Code provision has been made for admissioa of 
facts by parties or their pleaders ^orc the hearing (O. XU, rr. 1-9). 

rrovlso.--If the Court is satisfied that the admission has been obtained by 
fraud or that there is other good and sufficient cause, it will be in its discre¬ 
tion, xmder the proviso, to require the fact to be proved otherwise than by 
such admission." 


« Over V. Over, (1924) 27 Bom. 
L. B. 2G1, 49 Bom. 368. 

Ortentol Oovemment Seeurtlt/ Life 


Assurance Cempanj/, Zimited 
stmha Chari, (1901) 25 Mad. 
205. 



CHAPTER IV. 

Op Oral Evidence. 

Proof of fact, br 59. All facts, except the contents of docu- 
oru eTtdence. mcnts, may be proved by oral evidence. 

COM3IENT.^^cal evidence has been defined by the Act to be all state-*- 
ments which the Court permits or requires to be made before it by witnesses, 
in relation to matters of fact under inquiry (s. 3). All facts except the contents 
of doctiments may be proved by oral evidence. This section is not happily 
worded. Contents of documents may be proved by oral evidence under cer¬ 
tain circumstances, viz, when evidence of their contents is admissible as. 
secondary evidence. 

Oral evidence, if worthy of credit, is sufficient without documentary evi¬ 
dence to prove a fact or title. 

It is a cardinal rule of evidence that where written documents exist, they- 
must be produced as being the best evidence of their own contents.' Where, 
oral testimony is conflicting, much greater credence » to be given to men’s 
acts than to their alleged words, which are so easily mistaken or misrepre¬ 
sented.* 

Where a fact may be proved by oral evidence it is not necessary that the 
statement of the witness should be oraL Any method of communicating 
thought which the circumstances of the case or the physical condition of the 
witness demand may, in the discretion of the Coiut, be employed, Hius e 
deai-mute may testify by signs, by writing, or through an interpreter. So. 
where a dying woman, conscious, but without power of articulation, was asked 
whether defendant was her assailant, and if so, to squeeze the hand of 
the questioner, the question and the fact of her alHrmative pressure were- 
held admissible in evidence.* A woman whose throat had been cut was un¬ 
able to speak owing to the nature of the wound. She was fully conscious 
and able to understand what was said to her, to make signs and to nod her 
head shghtly. She was asked whether it was the accused who had cut her 
throat, and she nodded her head. She died afterwards. It was held that 
evidence as to signs made in answer to questions put to her was admissible.* 
60. Oral evidence must, in all cases ■whatever, be direct; that is 
to say— 

b« if it refers to a fact •which could he seen, it must 

he the evidence of a witness who says he saw it; 
if it refers to a fact which conld be heard, it must be the evidence- 
of a witness who says he heard it; 

_ if it refers to a fact which conld be perceived by any other sense- 
or in any other manner, it must be the evidence of a witness who saj^ 
he perceived it by that sense or in that manner; 

• Dinomoyi Deh\ v. Xtoy Luehmiput 7 All. 385, T.n. 

(1879) 7 I. A. 8. * Cha^raieJcera Alias Altsandiri v. 

• ilZeer Dsdaolah v. ilussumat Se^y The King, [1937] A. C. 220, (■ 

Imaman, (1836) 1 M. I. A. 19, 42, 43. 39 Bom. L. R. 359. ’ 

• Qveen-Empress v. Abdullah, (1885) 
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if it refers to an opinion or to the grounds on which that opiiuoj 
is held, it must be the evidence of the person who holds that opuuoa 
■on those grounds: 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opi^oM 
are held, may be proved by the production of such treatises if tee 
author is dead or cannot be found, or has become incapable of givin" 
evidence, or cannot be called as a witness without an amount of delay 
or expense which the Court regards as unreasonable: 

Provided also that, if oral evidence refers to the existence or 
condition of any material thing other than a document, the 
if it thinks fit, require the production of such material thing for 
inspection. 

C03DIENT.-“This section says that oral evidence must be direct, that li 
if it refers to 

(1) a fact which could bo seen, 

the evidence must be of a witness who says he saw it; 

(2) a fact which could be heard, 

the evidence must be of a witness who says he heard it, 

(3) a fact which could be perceived by any other sense or 

the evidence must be of a witness who says he perceived it by 
sense or that manner; 

(4) an opinion, or the grounds on which that opinion is held, 

the evidence must be of a person who holds that opimon on 
grounds. . 

This section, subject to the proviso, excludes opinions given at 
hand. The use of the word ‘must’ in ^e first clause of the section iwP^ 
a duty on the Court to exclude all oral evidence that is not 'direct, w e ^ 
the party against whom it is tendered objects or not.® The word 'dircc 
opposed to mediate or derivative or ‘hearsay’. . ^ 

The term hearsay is used with reference to what is done or 
well as to what is spoken, and, in its legal sense, it denotes that kind o 
dcnce which does not derive its value solely from the credit given to 
witness himself, but which rests also, in part, on the veracity and compete 
of some other person. That this species of evidence is not given upon ca 
that it cannot be tested by cross-examination, and that in many 
supposes some better testimony which might be adduced in the 
case, arc not the sole grounds for its exclusion. Its tendency to 
legal investigations to an embarrassing and dangerous length, its ^ 
weakness, its incompetency to satisfy the mind of the existence of the^^ 
and the frauds which may be practised with impunity under 
combine to support the rule that hearsay evidence Is "inadmissible 
word Ticarsay’ is used in various senses. Sometimes it means 
person is heard to say; sometimes It means whatever a person declares 
information given by some one else; sometimes it is treated as nearly 
mous with ‘irrelevant’ ”/ 

* Rtokes’ Anclo-Indiiui Codes, VoJ. • Taylor, IJth Etirt-, a. f* ^ 
ir, p. SSD. f Stephen's Introdoction- 
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The expression ‘saw it’, ‘heard it’, and ‘perceived it’, in els 2, 3 and 4 of 
the section mean ‘saw the fact deposed to’, ‘heard the fact deposed to’, and 
‘perceived the fact deposed to’. 

“Derivative or second-hand proofs are not receivable as evidence in 
cause...Instead of stating as maxim that the law requires all evidence to be 
given on ooth we should say that the law requires all evidence to be given 
under personal responsibility; le., every witness must give his testimony, 
under such circumstances as expose him to all the penalties of falsehood, 
which may be inflicted by any of the sanctions of truth ..The true prmciple 
therefore appears to be tnis—that all second-hand evidence, whether of the 
contents of a document or of the language of a third person, which is not 
connected by responsible testimony with the party against whom it is offered, 
is to be rejected "* 

Derivative or second-hand evidence is excluded owing to its infirmity 
as compared with its origmal source. 

The Select Committee in their Report observed: “This provision taken 
in connection with the provisions of relevancy contained in Chap, n will, 
we hope, set the whole doctrine of hearsay in a perfectly plain light, for 
their joint effect is that.--(l) the sayings and doings of third persons are, 
as a nile, irrelevant, so that no proof of them can be admitted; (2) in some 
excepted cases they arc relevant; (3) every act done or word spoken which 
is relevant on any ground must (if proved by oral evidence) be proved by 
someone who saw it with his own eyes or heard it with its own ears.” 

A written Information is not evidence. If it is desired to make the 
matter contained m it evidence, a person who can directly testify to such 
matter must be produced* 

Ilearsay evidence.—Where the question of relationship of one person 
with another is m issue and the witnesses produced to prove that relationship 
neither speak from personal knowledge nor disclose their source of know¬ 
ledge about such relationship, their evidence is merely hearsay and cannot 
establish the disputed relationship** Hearsay evidence which ought to have 
been rejected as Irrelevant does not become admissible as against a party 
merely because his counsel fails to take objection when the evidence is tend¬ 
ered.*^ 


Generally speaking, the evidence of a witness in Court that he identi¬ 
fies one or more persons out of so many standing in the dock as present at 
the time of the crime is of next to no value without an earlier identification 
proceeding, in case the persons identified are strangers to the witness.** 

Proviso 1.—The first proviso is a departure from the rule of English 
law, under which medical and other treatises are not admissible, whether 


* Best, 12th Edn., ss. 403, 494, pp. 
415. 41C. 

• ilti Rauk V. Kinff-Emp^nfr, (1907) 
4 L. B. R. 121; Lol Singh v. Thi Cnxm, 
(1924) 6 Lah. 390. 

** Jauan JUal v. AcAal Das, (1954) 


4 Raj. 33. 

** Lxm Yam Hong v. Lam Choon 
* Co.. (1927) 30 Bom. L. R, 735. p.o. 

•* Bhurgtri v. Tho State, [1954] Raj. 
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'the author is alive or not. Any scientific text-book commonly offered iot 
sale is admissible in evidence under the circumstances mentioned in the 
j)roviso. Section 45 refers to the evidence of expert witnesses who inay 
be examined m Court. Secticm 38 refers to books on law. 

Proviso 2.—This proviso enables the Court to require the production cl 
a material thing for its inspection. Under s. 165 the Court has power to 
direct the production of any document or thmg in order to discover or to 
•obtam proper proof of relevant facts. 



CHAPTEn V. 


Of DocUirENTAHY Evionxcr. 

Proof of content* 61. The coiitcnts of tlocuments may be prov«. 
of document*. gjj either by primary or by secondary’ evidence. 

COnHENT.—Documentary evidence means all documents produced for 
the inspection of the Court (s. 3). Documents are of two kinds: public and 
private. Section 74 gives a list of documents which are regarded as public- 
documents. All other documents are private. The production of documents, 
in Courts is regulated by the Civil Procedure Code and the Criminal Proce¬ 
dure Code 

Principle.—The contents of documents must be proved either by the 
production of the document which is called primary evidence, or by copies, 
or oral accounts of the contents, which are called secondary evidence. The- 
section lays dovm that the contents of the document may be proved either 
by primary or secondary evidence and the rule means that there is no other 
meiod allowed by law for proving the contents of documents.' 

Primary evidence Is evidence which the law requires to be given first. 
Secondary evidence is evidence which may be given in the absence of the. 
better evidence which the law requires to be given first, when a proper ex¬ 
plantation is given of the ablencc of that better record. Primary evidence is. 
defined In s. 62 and secondary evidence, in s. 63. 


62. primary evidence means the document 
itself produced for the inspection of the Court. 

Explanation 1 .—^Where a document is executed in several parts,'* 
each part is primary evidence of the document. 

"Where a document is executed in counterpart,® each counterparts 
beinjf executed by one or some of the parties only, each counterpart is. 
primary evidence as against the parties executing it. 

Explanation 2 .—^Where a number of documents are all made by- 
one uniform process, as in the case of printing, lithography or photo¬ 
graphy, each is primary evidence of the contents of the rest; but, 
■where they are all copies of a common original, they are not primary- 
evidence of the contents of the original. 


HXUSTKATTON. 

A person is shown to have been in possession of a number of placards,, 
all printrf at one time from one originaL Any one of the placards is pri¬ 
mary evidence of the contents of any other, but no one of them is primary- 
evidence of the contents of the original. 

COJDEENT.—This section defines the meaning of primary evidence which, 
means the document itself produced for the inspection of the Court, 'Where 
a dociunent is executed in several parts, each part is primary evidence o)^ 


^ Sam Prasad 


(1885) 7 All. 738, 743. 


THi: i.w or rvituATr, 


[c» VP. 


1st 

the clecumrnt. ^7h^rc n tlooim^^nt h ctecu'-M In countcrrnrt, each 
pnrt h prlmnrj’ r\-i'Ifncc. pn nraln*.t iW ivsrty ftxecutins Jt, W.cre a nic 
of doniments nre mide hy printJn". lilliorrnphy, or pJ^tojrarhy, ca 
prsmnr>- cvicScnce o! tise centenU of llw rent. \7h'‘Te the)' arc ^ **•. 
common oripina! they nre not ptirrary* evidence of the rontcnla of Ire on 
r.mal 

Primary’ c^■i(^rnce li the evidence v-ltlch the Uw rt<iuir« to be given 

1. •Docnmrnl U pxrctilnl In *rirr.il pnri*.*—Semetimeo each ^ 
n transaction wijhci for the rake of convenience to have a complete 
menl In lili own porae'slm. To effect Ihlt, the document Is 

many times over ns there nre partlc’s, nml each document Is ccecu 
Birned or sealed, os the ea«c may he, hy nil the parties. Any^one o ^ 
rr.ay be produced ns primary evidence of the contenl.s of the dcnmier. 

2. ‘Itoctinient Is esrculed In eotintrrparf.*— A document h 
In counterparts when there nre two parties to the tmn.siictioa. 
trr^.'nction is n contract iKtween A nnd D the document Is copied ou 
nnd A nlone signs one document, whilst B nlonc flyns the other. A 

to B the document sipnetl by hinuetf. nnd D hands to A the documen 
by himself. Then, ns against A, the document slipned by A l5 
denee, whilst, ns against B. the document signed by B Is prlma^ ^ 
If there are two contemporary wTitings, the counterparts of at'di*? 

of which h delivered to the opposite party, nnd the other ’ „t},en* 

may both be considered as originals, nnd they have equal claims o 
ticity, the one which Is preserved may be received in evidence, wiino 
to produce the one which was delivered.* , . 

Where a document is executed In eovmterpart, each 
executed by ono or some of the parties only, each counterpart is P aeaiiw^ 
dcnce ns against the parties executing it, nnd secondary evidence as 
other parties (see s. C3, cl. 4.). 

fiffeoniiirr cM'iificc 63. Spcondarv evidence monn'; nnd include 

(1) certified copies given under the provisions licrcinafter 

(2) copies mndp from the originnl by 

which in themselves insure the accuracy of the copy, and c p 
pared with such copies; . . , 

(3) copies made from or compared with the ongmm; . 

(4) counterparts of doenments as against the parties 

not execute them; . Uiv so®* 

(5) oral accounts of the contents of a document given y - 
person who has himself seen it. 

HiUSTUATIONS. 

(a) A photograph of an original is secondary evidence of hs 
though the two have not been compared, if it is proved that the m 
graphed was the original. 


* Philipson V. Chase, (1909) 2 Camp. 110. 
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(b) A copy, compared with a copy of a letter, made by a copying machine 
is secondary evidence of tlie contents of the letter, if it is shown that the copy- 
made by the copying machine was made from the origmal. 

fc; A copy transcribed from a copy, but afterwards compared with th& 
original is secondary evidence; hut the copy not so compared is not secondary 
evidence of the original, although the copy from whicli it was transcribed was. 
compared with the original. 

(d) Neither an oral account of a copy compared with the original, nor an. 
oral account of a photograph or machine copy of the original, is secondary 
evidence of the originaL 

COSnrKNT.— This section describes what constitutes ‘secondary evidence.*■ 
'Secondary evidence* is evidence which may be given under certain circum¬ 
stances in the absence o! that better evidence which the law requires to bo- 
given first. 

Secondary evidence means and includes— 

(1) certified copies: J» 

(2) copies made from the origmal by mechanical processes, and copies 
compared with such copies; 

(3) copies mode from or compared with the original; 

(4) counterparts of documents as against tlie parties who did not execute- 
them; 

(5) oral accounts of the contents of a document by a person who has 
seen it. 

Clauses I to 3 deal with copies of documents. Where a copy of a docu-« 
ment is admitted in evidence m tlie trial Court without objection, its admissi¬ 
bility cannot bo challenged m the Appeal Court. Because omission to object 
to its admission implies that it is a true copy and, therefore, it is not open to 
the Appeal Court to say whether the copy was properly compared with tlio 
original or not.* 


Clause t.—Section 7G defines the expression ‘'certified copies". See alsa 
ss. 77, 78, 79 and 83 

The correctness of certified copies will be presumed under s. 79; but that 
of other copies will have to be proved. This proof may be affordod by calling 
a witness who can swear that he has compared the copy tendered in evidence 
with the original or with what some other person read as the contents of the 
original and that such is correct. 


Clause 2.—Reading cl. 2 and illustrations (b) and (c) together it will ap¬ 
pear that a copy of a copy, i e. a copy, transcribed from, and compared wath, 
a copy, is inadmissible unless the copy with which it w’as compared was a 
copy made by some mechanical process which in itself insures the accuracy 
of such copy. See ill (b). 

Copies of copies kept in a registration office, when signed and sealed by 
the registering officer, are admissible for the purpose of proving the contents 
of the originals (s 57r5h Act XVI of 1908); 


* Chimnaji Govind Godbolf v. DinJLor 
DJiondev Oodbole, (1880) 11 Bora. 320; 
Laicahmnn v. Amnt, (1000) 24 Bom. 
691, 2 Bora. L. R. 386; Kiahore Lai 


Ooatrami v. lialhal Das Banerjee, (1903) 
31 Cal. 165; Ram Lochan Miara v, 
Pandtt Karxnath itfisro, (1022) 1 Bat. 

606. 
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Letter-process copies and photographs of writings are secondary evidence 
■^vide ill. (a) ). 

Clanso 3.—Copies made from the original or copies compared with the ^ 
ginal are admissible as secondary evidence, A copy of a copy, when comparci 
with the original, would be receivable as secondary evidence of the ongma 

(ill. (b) ). ^ 

Illustration (c) lays down in express language that “a copy 
from a copy, but afterwards compared with the original, is secondary 
but a copy not so compared is not secondary evidence of the original, ® 
the copy from which it was transcribed was compared with the origina 
•entry in a deed-writer’s register which contains all the essential 
contained in the document itself and is also signed or thumb-markM 
person executmg the document amounts to a copy and is adnussib e ^ 
■dence.* A copy of a certified copy of a document, which has not been _ 
pared with the original, cannot be admitted in evidence, such a ^°Py “ 
neither primary nor secondary evidence of the contents of the origina . 

Documents which are merely copies of copies, the originals no ^ 
been satisfactorily accounted for, are inaitoissible in evidence and mus 
rejected.* . 

An abstract translation or a complete translation of a decuinen ^ 
‘‘copy made from and compared with Ae original’ within the meaning 
•clause.’ I ij^e 

A draft of a document cannot be treated as secondary 
statement as to the contents of a document by a witness, who 1^®® 
read the document, is not secondary evidence of the contents of the 
meni* ^ 

Clause 4.—When a document os executed in counterpart, ea<A 
-signing only the part by which he is bound, each counterpart is _ 

-evidence against the party signing it and his privies As to the o 
it is only secondary evidence. 

Clause 5.— Secondary evidence includes, according to cl. 5, oral 
the contents of a document, given by some person who has himself s 
'•original document “ But a written statement of the contents of a 
-a document, the original of which the pierson making the .pgg not 

seen, cannot be accepted as secondary evidence.** This clause ^ 
necessarily mean that a witness who is called to give evidence (gut 


witness if, having physically seen the document, the contents 
been read out or explained to him. 


thereof I 


• Santramv. Ohcuila Ham (1956) 9 
Pun. 193. 

• }iam Prasad v. Raghunandan Pra¬ 
sad, (1885) 7 All. 738, 743; Nara- 

-*imham v. Babu Rao, [1039] Mad. 333. 

• JSIahadeva Royal v. Ttrabasava 
Royal, (1948) 60 Bom. L. R. 638, p.c. 

• jlfuAammod Suleman v. Bari Ram, 
«(1D36) 21 Lah. 363. 

• Devi Chand v. Bar Kishan Das, 


Secondary evidence of 

Ma Mi V. 


{Bo 2), (1926) 64 I. A. 

L. R. 800, 6 Rftn._18. 

Kanayala 
7 Bom. 139. 

>• Mehi Lai T. Ram}> 
47 All. 13. 
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■which is lost or difficult to trace can be adduced in two ■ways; (1) by oral 
evidence of persons who were present when the document was executed; 
(2) by a certified copy of the original document." Copies of registered docu¬ 
ments are admissible as secondary evidence where the person in whose 
custody the original should be swears that they are not with him, though 
there is no evidence as to the loss or otherwise of the original." 


p,..- .r 64. Documents must be proved by primary 

fcy primary evidence, evidence exccpt ID tbe csses hereinafter mentioned. 

COTDIENT.—Principle.—A •written document can only be proved by the 
instrument itself. It is a general rule that if a person wants to get at the 
contents of a written document the proper way is to produce it if he can. 
^‘Where the contents of anv document are in question, either as a fact m 
issue or a subaltemate principal fact, the document is the proper evidence 
of Its oion contents, and all derivative proof is rejected until its absence is 
accounted for. But where a written instrument or document of any des¬ 
cription is not the fact in issue, and is merely used as evidence to prove some 
fact, independent proof almnde is receivable. Thus although a receipt has 
been given for the payment of money, proof of the fact of payment may be 
made by any person who witnessed it... So, although where the contents of a 
marriage register are in issue, verbal evidence of those contents is not 
receivable, yet the fact of the marriage may be proved by the independent 
ovldence of a person who was present at it”" 

Oral admissions as to the contents of a document are not relevant, unless 
and until the party proposing to prove them shows that he is entitled to give 
secondary evidence of the contents of such document or unless the genuine¬ 
ness of a document produced is in question 


c«ie* in which •«. 65. Secondary evidence may be given of the 

existence, condition or contents of a document in 
may be filvep. the following cases:— 

(a) when the original is shown or appears to be in the posse¬ 
ssion or power— 

of the person against whom the document is sought to be proved, 
or of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and •when, after the notice mentioned in section 66, snob poison 
does not produce it; 

(b) when the existence, condition or contents of the original 
have been proved to be admitted in writing by the person against 
whom it is proved or by his representative in interest; 

(c) when the original has been destroyed or lost, or when the 
party offering evidence of its contents cannot, for any other reason 


d/rf. AltarvOah, 

I1051J iryd. 74. 

C?ienmnseg<ncda, 


»* Best, 2ad Edn., p. 282; Bal- 
thadar Praaad V. Ths Maharaiah ef 
Bttui, (1887) D All. 351, 356. 
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not arising from his own default or neglect, produce it in reasonable 
time; 

(cl) when the original is of such a nature as not to be easilf 
moveable; _ . 

(e) when the original is a public document within the meaning 
of section 74; 

(f) when the original is a document of which a certified copv 

is permitted by this Act, or by any other law in force in India, to oe 
given in e\'idence; , 

(ff) when the originals consist of numerous accounts or otoer 
documents which cannot conveniently be examined in Court and t 
fact to be proved is the general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence of the conten 
of the document is admissible. 

In ease (6), the written admission k admissible. . 

In case (c) or (/), a certified copy of the document, but no ot i 
kind of secondary evidence, is admissible, 

In case (g), evidence may be given as to the general result ox j 
documents by any person who has examined them, and who is 
in the examination of such documents. 

COSUIEJTT.—This section enumerates the seven exceptional cases ^ 
which secondary evidence Is admissible Under it secondary evidence may 
given of the contents of a document in civil as well as in criminal 
Secondary evidence of tlie contents of a document cannot be 8 
without the non-production of the original being first accounted for in 
manner as to bring it within one or other of the cases provided for 
section** It IS incumbent on the person who tenders 
show that it IS admissible and that the question of admissibility is or 


for the Court of first instance” if 

‘Document’ means a document admissible in evidence If n 
inadmissible in consequence of not being registered or not being P 
stamped, secondary evidence cannot be given of its existence.” “ ‘ 
ginal document is inadmissible in evidence owing to its being 
xmregistered, secondary evidence is inadmissible Secondary evidence 
be given to establish a fact, proof ^^.hereof by primary evident g 
bidden. Under no circumstances can secondary evidence be aarm 
substitute for inadmissible primary evidence. 'Where a party 
Court resting his claim on a written title which the law requires to 
tered, he cannot, when he has failed to register, and is, in consequence 
to use his title deed, turn round and say that he could prove his ^ 
secondary evidence Therefore the oral evidence of the terms of an 
tered deed of mortgage, required by law to be registered, is inadnuss* 

The section deals wth the proof of the contents of documents m 


in evidence. Y-ol, 

1* Krtthna KUhori Chaodhmni v. *• Stohes’ Anglo-Indian Code . 
Kishori Lai J?oy. (18S7) 14 Cal, 48C. 11,0.892. , Ti«i. 

HI. A. 71. t» r. 

,1’ Alxfuf UaiatL v. Ma U, (1898) Ckampalalv.Fannatal.O^^^' 

2 U. B, It. (18974001) 382, 
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Clause (a).—-The document need not be in the actual possession of the 
party: it is enough if it is in his power. 

The expression ‘not subject to* seems intended to include the case of a 
person not legally bound to produce the document, who refuses to produce 
it." 

‘liCgally bonnd to produce It.’-—The wording of this clause has given rise 
to considerable doubt. Secondary evidence of a document is admissible when 
the original appears to be in the possession of any person legally bound to 
produce if. This clearly covers a document which is unjustifiably withheld 
by any person, thus differmg from the English law on the point. But if a 
person summoned to produce a document objects to do so and his objection 
is upheld by the Court, it seems equally clear that such a document does 
not fall within the words of this section. It may be, however, that the 
Courts will admit secondary evidence m such a case upon the general prin¬ 
ciples of the English law and the decisions of the English Courts upon the 
subject.®' 

‘When after the notice mentloneil In s- CC, such person does not prodneo 
it.’—.This clause seems to mean, when any person in whose possession or power 
the original may be, after receiving the notice (if any) required by s. 66, 
does not produce such original" The sole object of a notice to produce is to 
enable the adversary to have the document in Court to produce it if he likes, 
end, if he does not, to enable his opponent to give secondary evidence ^here¬ 
of, so as to exclude the argument that the latter has not taken all reasonable 
means to procure the original which he must do before he can be permitted 
to make use of secondary evidence.® 


Clanse j;b)#—.This clause must be read with s 22 Under it the written 
admission may always be proved. The oral admission can only be proved 
under the circumstances mentioned in clauses (a), (c) and (d). But 
secondary evidence by means of a written admission under this clause can¬ 
not be given of the contents of a document, which is inadmissible for want 
of registration” or of stamps.® 


^ ^ —Secondary evidence is admissible when the party offering 

evidence of the contents of a document cannot for any reason not arising from 
15 ONTO default or neglect produce the original document in reasonable time.* 
ecoMary evidence of the contents of a document cannot be admitted with¬ 
out the non-production of the original being first accounted for.* It is not 
permissible to go to other evidence for the purpose of indicating what the 
con sn of the document may prove to be if once it were examined.’ There 
TT Anglo-Indian Codes, Vol. * Stirendra Krishna Ko^i v. Mina 

- Mahamtnofl .Vwwi >il{ /lo'j'sv 


II -D Anglo-Indian Codes, Vol. * Sunndra Krishna Ety/ v. Mina 

SI 'rirM c.i, T.J llahanimad Syril AH Matifali, (1935) 

ss Edm.p. 436. .63 I. A. 8.5. 33 Bom. L. It, 330 

IT n Roo * Anglo-Indian Codes, VoL * Zafar v. Zahur Hus- 

if' n,::. ^ (1926) 40 All. 78; Womesh Chtindsr 

621 617 " Call.M, (1852) 7 E*. C&wt y. SS.mo SmdaH Bax. (ISSl) 
St I^ona v. LohuTtuil, [19431 


St r.,-.,./.. ., isona v. Lakumal, 119431 

^ KT%snasami, (1882) 6 Kar. 420. 

IS ■ r,_' . _ * K. S. Bonnrrji-r. Sliancth, (1021) 

A<ma«OT 24 Bom, L. R. 565. 49 I. A. 46. 
esaoojt, (ISSS) 12 Bom. 443. Cal. 32S. 
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must be evidence on the record to show that the document has been lost 

To prove the loss of a document, evidence of diligent search is nece^ 
See illustration (b) to s. 304. Copies ore inadmissible without proof of U 
search of the originals* The loss of a document can never be proved abso 
lutely. Where a document has not been seen for many years, the statema 
by a person who was alleged to have been in possession of it that it 
with him nor was it with him then, is sufficient evidence of its loss.* 
a promissory note filed with a plaint disappeared from the Court file, it wa 
held that the plaintiff was entitled, without showing how the disappearanc^ 
the loss arose or who abstracted it from the file, to give secondary evi 
of it.’ If a registered sale-deed is lost a certified copy can be put i“ ® 
secondary evidence.* . 

Secondary evidence of a lost public document, other than a ce ^ 
copy, is admissible upon proof of loss or destruction of the origina, 
further proof that no certified copy of the original is available to the p ^ 
seeking to prove the contents of the original. So long as the original u ^ 
existence, no secondary evidence other than a certified copy is admas 
Where the record m a case has been destroyed and is not available of ^ 
pxirpose of proving previous convictions, secondary evidence under this c 
is admissible.” 

Secondary evidence of the contents of a document cannot be given 
party who is m custody of the original document.” ^ 

Clause (d).—This clause covers things not easily moved, as in ihe 
things fixed in the ground or a building; for example, notices P®*” 
walls, tablets in buildmgs, tombstones, monuments, or marks on 
trees. Secondary evidence is admissible on acceimt of the grfat m 
nience and impracticability of producmg the original. 

Clause (e).— This clause is intended to protect the originals 
records from the danger to which they would be exposed by cons ^ 
duction in evidence. Secondary evidence is admissible in the case 
documents mentioned in s 74. What s. 74 provides is that pub c 
kept in any State of private documents are public documents, bu^ 
documents of which public records are kept are not in th'emselve 
documents. A registered document, therefore, does not fall 
clause (e) or (f). The entry in the renter book is a public panjiot 

the original is a private document. A certified copy of the ongi 
be given m evidence 

Public documents can only be proved by their production or by 
evidence of the nature descnbed in this clause; they cannot be prove 


* Mohammad K?ian v. Shea BhUh 
Stno^. (1929) 5 Luck. 377. 

* Krishna Kishori Chaodhrani v. 
Ktshori Lai J?oy, (1887) 14 Cal. 486, 
14 1. A. 71, Uarriprta Debi v. IluLmi- 
ni Debi. (1892) 19 Cal. 438. 19 I. A. 79. 

* Basant Sin/jh v. Bnjmj Satan 
Singh. (1935) 37 Bom. L. It. 895, 62 
I. A. 180, 67 All. 494. 
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Tulsi Ram v. Ram Satan. 
om. L. R. 777, T.C. 

Entisham Ali v- a. 3*^," 

I 24 Bom. L. R. 675. 48 I ^ 

Syad Pir Shah v. , 

1) P. R. No. 63 of 1878 30 ^^ 

Pokar V. Crown, 

Htra Lai v. Qantth Frataa, 

1. 400, T.C- 
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oral evidence of a witness.^ The rule that a certified copy is the only 
secondary evidence admissible when the original is a public document, does 
not apply where the original has been lost or destroyed.’* 

Clause (f).*—Certified copies are admissible as secondary evidence under 
this clause. Sections 76, 78 and 86 may be read along with it. TiPhere 
original document cannot be given in evidence owing to a statutory ban its 
certified copy cannot be admitted in evidence, e.g. certified copy of the 
income-tax return’* 

The last but one paragraph of this section provides “m case (e) or (f), a*, 
certified copy of the document, but no other kind of secondary evidence,* is s 
admissible.” This applies to the case in which the public document is 
in existence on the public records.’* Where a case falls imder clause (a) or 
clause (c) and also under clause (f) any secondary evidence may be 
received *‘ 

Clause (g).—This provision is meant for saving pubhc time Where the 
fact to be proved is the general result of the examination of numerous docu¬ 
ments and not the contents of each particular document and the documents 
are such as cannot be conveniently examined in Court, evidence may be 
given, under this section, as to the general result of the documents by a per¬ 
son, who has examined them and who is skilled in the examination of those 
documents, although ^hey may be public within the meaning of this section 
and s 74.'“' 

Objection to reception of secondary evidence in Appeal Court.—If a 
copy of a document is admitted in evidence in the first Court without any 
objection, no objection can be allowed to be taken in the Appeal Court as to 
its admissibihty.*' The object of the rule is obvious, for, if objection is taken 
in the first Court, the patty produemg the copy can ask for an adjournment 
in order to get the original or else to give evidence Justifying the admission 
of secondary evidence. 


66. Secondary evidence of the contents’ of the documents refer¬ 
red to in section G5, clause (a), shall not be given 
to pri?uef’ unless the party® proposing to give such secondary 

evidence has previously given to the party in 
whose possession or power the document is, or to his attorney or 
pleader, such notice to produce it as is prescribed by law; and if no 
notice is prescribed by law, then such notice as the Court considers 
reasonable under the circumstances of the case: 


*• Otin^a Bam v. The Emperor of 
OS02) p. R. Ko. 6 of 1903 (Cr.). 
OAondrfiftwar Prasad Ifarain Sin- 
Pratap 2iarain S%ngh, 

(1926) S Pat. 777. 

“ Deridatt v. Shnmm, (1931) 34 
Bom. L. R. 230, CO Bom. 324. 

Kaiandan v. Kvnhunni, (18S3) 0 
Tilad. 80,81. • ' * 

. ’* Jailer of a CcUiaion beticeen 

“BivnliiMa”, 11879) 

5 Cal. 568. 573. 

*’ Sundar Kaur v, Chandreshtear 


Praead ffarom SinjR, (1907) 34 Cal. 
293. 

** Ki»hori Lai Oofwami v. Baikal 
Das Banerjee, (1903) 31 Cal. 155; 
Albur AH V. Bhyta Lai Jha, (1880) 
6 C«l. CG6; Racliaram Mundul v. Peary 
Mohun Banerjee, (1883) 9 Cal. 813; 
Karendra A’aratn Bai v. Buhun Chan¬ 
dra Das, (1833) 12 Cal. 182; Ckimnaji 
Govind OodboU v. Dinkar Dhondev 
OodlK^f, (1886) 11 Bom. 320: Thet She 
V. Moung Ba, (1905) 3 L. B. R. 49. 
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Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in 
nny other case in which the Court thinks fit to dispense with it 

(1) when the document to be proved is itself a notice; 

(2) when, from the nature of the case, the adverse party mus 

know that he will be required to produce it; , 

(3) when it appcars'or is proved that the adverse party ha? 

obtained possession of the original by fraud or force; . • i 

(4) when the adverse party or his agent has the original 

Court; . j i. 1 « 

(5) when the adverse party or his agent has admitted the lo 

of the document; • ♦ nf 

(6) when the person in possession of the document is on 
reach of, or not subject to, the process of the Court.. 

COMMENT.—Tills section lays down that a notice must be j 

secondary evidence can be received under s. Notice to 

document must be in writing. Order XI, r. 15, of the Civil Procedure 
prescribes the kmd of notice to produce a document. _ . 

Notice is required in order to give the opposite party a sufficien 
tunity to produce the document, and thereby to secure the best evioen 
its contents.” Such notice may be dispensed with if it is not necessary 
the pleadings” or the Court thinks fit to dispense with it.“ . a, 

1. ‘Secondary evidence of the contents.’— “Secondary eviden« ® ^ 
contents” means apparently ‘^ot. ..of the existence or condition o 
documents.** 

2. ‘Party.’—This word means not only adversary in the cause, but also 
■stranger ‘legally bound to produce’ the document.** 

Proviso.—The proviso enumerates dx cases in which a^ notirt 
required to be given to the party in whose possession or power the 
ment is, in order to render secondary evidence admissible. 

The procedure for the production of documents in criminal cases 
•down in ss. 94-98 of the Criminal Procedure Code. .jj jo 

Section 175 of the Indian Penal Code punishes the person who 
produce a document required by a public servant. 

67. If a document is alleged to any 

to have been written wholly or in P? . ^ s'c 
person, the signature or the handwriting 
much of the document as is alleged to be 
person’s handwriting must be proved to b 


Proof of jisnature 
and hand^rrilioi; of 
person allesred to have 
signed or written docu- 
snent produced 


handwriting. 

C05DIENT.—This section merely requires proof of signature an 
writing of the person alleged to have signed or written the docum® 
Surendra 


*• Sur«n<fra Krishna Hoy v. 

Mohammad Sytd Ali (1935) JWaAammad, sup. 

63 I. A. 85, 38 Bom. L. R. 330. ** Stokes’ Anglo-Indian 

*• Dinanath Itai V. Jfomo liai, (1929) H, p. 893. 

6 Pat. 102. *• Ibid. 


Code*. 
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duced.“ Mere admission of execution of a document is not siifficient. Proof 
that the signature of the executant is in his handwriting is necessary.* 

The Evidence Act permits secondary evidence to be given with regard to 
the attestation of an attesting witness who is either dead or cannot be brought 
to Court. The signature of the attesting vdtness when proved in evidence 
is proof of every thing on the face of the document and that he saw the 
executant make his mark.* 

As to the method of proof, see ss. 47 and 73. 

Besides the question which arises as to the contents of a document (see 
ss. 61-66), there is always the question when the document is used in evi¬ 
dence,—Is it what it purports to be? In other words, is it genuine? The 
evidence upon this point is dealt with in ss. 67-73. The nature of the evi¬ 
dence will depend to a large extent on the nature of the document. If it is 
a mere memorandum, such as the entry in a diary mentioned in s. 32(b), it 
must be proved that the diary was really that of the person whose state¬ 
ments it is said to contam. If it is a letter it must be shown who wote it. 
or at any rate who signed it, for a signature to a document turns the whole 
document into a statement by the person who signs it. If it is an agreement 
it must be shown who executed it* 

Execution of docnroent—Execution means signing, sealing and delivery 
of a document The term may be defined as a formal completion of a deed. 
It is the last act or series of acts whidi completes it.* 

Mere tegistratioa of a document is not in itself sufEcient proof of its 
execution.* 


CASE.—A deed of conveyance was tendered in evidence which purported 
to bear the mark of G, as vendor, and which was duly attested by four wit¬ 
nesses. G, however, denied that she had ever executed the deed, and said 
that the mark was not hers. All the attesting witnesses were dead. A wit¬ 
ness was called who knew the handwriting of one of the attesting witnesses, 
and who swore that the signature of that witness to the attestation clause of 
the deed was genuine. It was held that the deed was admissible in evidence. 
Its execution by G being sufficiently proved.* 


68. If a document is required by law"* to be attested,® it shall 
not be used as evidence^ Until one attesting? wit- 
a4^*m/n'*/SrlA"b^ the purpose of 

law to be atinied. proviug its cxccution,'* if there be an attesting wit¬ 
ness alive, and subject to the process of the Court 
and capable of giving evidence: 

_ Provided that it shall not be necessary to call an attesting witness 
m proof of the execution of any document, not being a will, which 

"if* .T:. * ^Aaunnji ITordJiumv.UevJil’unja, 

(1874) 21 U. R. 429; A/adfiolal Sii^hu (1894) 19 Bom. C35, 
r- <^<y.Zld., (1051) 5C Bom. * ^SatimatuJ.Fa/ima Mias Bibi Hos. 


L. R. 147. 

« Buhlidasr.ShaikhChholu. [1942] 

^ag. COl. 

* iVnuMwomi Ooundtn v. JCVtli/ono 
fiundam Ayyor, (1034) 67 Mad. CG2. 

» Markby, CO. 


MIR* V. Koylashpoli Narain Singh, 
(1890) 17 Cal. 003; BtdaJndas t. Shaikh 
CMotv. [1942] Nag. 661. 

• Abdulla raru v. Oannibal, (1837) 
11 Bom. 690. 
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lias been registered in accordance with the provisions oi the Indiaa 
Kogistration Act, 3903, unless its execution by the person by whom it 
purports to have been executed is specifically denied.'^ 

COMRlENT^Thts section applies to cases where an instrument regmr* 
ed by law to be attested bears the necessary attestation What ^ 

prohibits is a proof of execution of a document otherwise than by « 
dence of an attesting witness if available.* 

This section applies only where the execution of a document has ta^^e 
proved Where, however, the exccubon is not to be proved, it is 
sary to call any attesting witness, unless it is expressly contende ^ 2 
attesting witness has not witnessed the execution of the document 
The object of placing more attestations than one upon a 
whether at the party's voluntary instance or by requirement ^ 

nanly not to demand the combined testimony of all at the trial, bu 
to provide by way of caution a number 0 / witnesses; so that the con mg 
of death, removal of residence, and the like, may be guarded 
one witness at least may be available. But the main object m 8 ^ 

requiring attestation as an element of validity is to surroimn the 
execution with certam safeguards; the object of securing evidence 
gation is a secondary one.* 

This section is not permissive or enabling. It lays down the ne ^ 
requirements which the Court has to observe in order Aat a 
be held to be proved The pnnaple underlying the section is ^8 ® 
of the will must be proved by at least one attesting witness, tha 1 
an attesting witness who is entitled to prove the execution of the w 
a concession that the Legislature has made- Jf that copcessi^ 
result in complying with the mandatory requirements of this attest^’^ 

proper method is to call the other attesting witness, so that both t e 
witnesses are before the Court, and the due execution of the 
by the two attesting witnesses which are necessary before a will can 
a vabd document.* _ 

A mere general denial of a mortgage or not admitting ' tfi* 
be re^rded as a specific denial of its execution within the 
proviso to this section. When there is only a general denial ® ^ha 
and there is no cross-examination regarding attestation of ^*vgje vral 
comes forward to swear to execution then it can be presumed tba 
due attestation.” 

_ f 4t,a cOUSt*/ 

1. ‘Required by law.'—This means required by the law 01 w ^ 
where the property is situate. The rule as to the law of dom ci 
extended to immoveable property. 


• Veerappo Kawruian v. HamaxMU 
Kawndan. (1907) SO Mad. 251; Ram 
Gopal Lai r. dtpna A'lintoor, (1922) 
44 Ah. 495, 49 I. A. 413. 

r KamaUing Kutcarsin/l V- Krxahna- 
boi, (1945) 48 Bom-L. R. 83, CI946] Bom. 


* Wicmore. s. 1304. 

• ViAnu Ram Kruhi^ 
Viihal, (1948) 51 Bom. b. 

I* Dnahrath Prasad v.La^ 
1931J Nog. 874. 
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2. ‘Attested.’—“Attested” means that a person has signed the document 
by way of testimony to the fact that he saw it executed.^ An attestmg wit¬ 
ness is one who signs the document in the presence of the executant after 
seeing the execution of the document or after receiving a personal acknow¬ 
ledgment of the execution of the document by the executant.** A document 
cannot be attested by a party to it. The object of attestation is that some 
person should verify that the deed was signed voluntarily. Knowledge of the 
contents of a document ought not to be inferred from the mere fact of attes¬ 
tation.” 

‘Attested’, in relation to an instrument, means attested by two or more 
witnesses each of whom has seen the executant sign or affix his mark to the 
instrument, or has seen some other person sign the instrument in the pre¬ 
sence and by the direction of the executant, or has received from the execu¬ 
tant a personal acknowledgment of his signature or mark or of the signature 
of such other person, and each of whom has signed the instrument in the 
presence of the executant; but it is not necessary that more than one of such 
witnesses should be present at the same tune, and no particular form of 
attestation is necessary (see s. 3 of the Transfer of Property Act and s. SSfcj 
of the Indian Succession Act). 

Where a document is written, executed and attested m one ink the pre¬ 
sumption of due attestation is permissible under the maxim "Omnia pres- 
eumuntur rite et solennlter es$e acta donee proietur in eonfronum." 

"Personal acknowledgment” is not the equivalent of "express acknow¬ 
ledgment” by words and an acknowledgment may be inferred from gestures 
or conduct.** 

According to the Allahabad, the Patna and the Bombay High Courts, the 
scribe of a mortgage deed cannot be counted as an attesUng witness merely 
because he has signed the deed, ev^ though the deed may in fact have been 
executed in his presence,” but the Madras” and the Calcutta” High Courts 
have held to the contrary. The Rangoon High Court has held that the writer ^ 
of a document may perform a dual role; he may be an attesting wtness as 
well as the writer. When a man places bis signature upon a document and 
at the same tune describes himself as the writer thereof, the inference is 
that he signs as the writer and nothing else, but, as a matter of fact, it can. 
be shown that he signed not only as the writer but also as a witness of the 
fact that he saw the document executed or received a personal acknowledg¬ 
ment from the executant that he bad executed it” Ihe Bombay High Court 


11 Alagappa Chettiyar v. Ko Kata 
Fai, [1940J Ran. 199; Shamu Patter v. 
Abdvl Kadir Rawihan (1912) 35 Mad. 


' aiao iiimiunuij v. hoKtrenana, 
[1947] Nag. 649. 

11 Am%r Hiuain v. Abdul Samad, 
[1937] All. 723. 

** Sadr» Pmsod v. Abdul Kanm, 
(1913) 35 All. 254; Ram Bahadur 


Singh v. Ajodhya Singhy (I91C) 20 0. 
W, N. 699 (Patna); Dalichand v. 
Lotu, (1919) 22 Bom. L. R. 136, 44 
Bom. 405; Amardas Mangaldaa v. 
Raramanbhai Jethabha*. (1942) 44 Bom. 
h. R, 643. 

** Paramaaiva XJdayan v. Kriahna 
Padayaohi, (1917) 41 Mad. 535. 

*• Jagannath Khan v. Bajrang Baa 
Agarvala, (1920) 48 Cal, 61; Ahlnaah 
Chandra Bidyanidhi Bhailacharya v. 
Daaarath Malo, (1928) 60 Cal. 593. 

*• Alagappa Chettiyar v. Ko 
Pai, [1940] Ran. 199. 
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presence of each other but at difl»ent times on the acknowledgment by the 
testator of his own signature, cannot be admitted to proof on the evidence 
of only one of the attesting witnesses.* 

5, ProTiso.—.The proviso was added by Act XXXI of 1926. It simplifies 
the difficulty of calling attesting witnesses where the document to be proved 
is a registered one and is not a will and its execution is not specifically 
denied by the person executing it* If the attestation is not specifically 
denied it is not necessary to call any attesting witness.* 

The Vfords “specifically denied” mean specifically denied by the party 
against whom it is sought to be used and not only by the executant. TOierc, 
therefore, a party against whom a document is sought to be used denied its 
execution, even though the executant does not do so, it is necessary to call 
an attesting witness to prove it * A third party who is a party to a mortgage 
suit but not to the mortgage deed can deny execution and require proof ol 
attestation when the executant of the deed admits execution.' 

The Madras High Court has held that the proviso has a retrospective 
effect 0 S it relates to processual law and not to substantive law. If the execu¬ 
tion of a deed required to be attested by law is not denied by the executant, 
it need not be proved by any attesting witness, though it might have been 
executed before the enactment of the proviso.' 

6. 'ExccntloD.*— ‘Execution’ means not only signing by the person exe« 
euting the document but also the attestation of his signature witnesses 
where it requires such attestation.* 

69. If no such attesting witness can be found, or if the docu. 

ment purports to have been executed in the United 
Kingdom, it must be proved that the attestation of 
one attesting witness at least is in Ms handwritinff, 
and that the signature of the person executing the document is in the 
handwriting of that person. 

COMMENT.—An attesting witness if available, should be called in 
evidence. If the attesting witness is dead, or is living out of the jurisdiction 
of the Court or cannot be found after diligent search,' or if the document 
purports to have been executed in the United Kingdom of Great Britain 
and Ireland, two things must be proved: 

(1) the signature of one attesting witness, and 


• Eoda Framnze x. Kanta yatytvan- 
das (1945) 47 Bom, L, R. 709, (1946] 
Bom. 205, BMprao x.Ramrao, (195^ Nag. 

. * ^^0 following cases are affecHed 
by this proviso; . Veerappa Kavundan 
V. Ea^sami Katrundan, (1907) 30 
Mad 251; Sattsh Chandra A/iVfn T, 
JogtndTarujth Mahatanahis. (1916) 44 
CaJ. 34S. 

» Toeutl-ftan v. Oidjatkhan, (1927) 
62 Bom. 219. 30 Bom. L. B. 665; 
Sari i^aih Ohoehx. Nepal Chandra 
■ Nay Chaudhuri, (1937] 1 Col. 607.; 
Shea Baton Singh v. Jagannaih. (1936) 



’<i. 


' Syed Zaharul Hussein v. Mahadeo, 
(1948] Nag. 621. 

' Thayammal x. MuiuJcumaraswami 
CheUiar. (J029) 63 M&d. 219. 

• Bari Nath Qhoah x. Nepal Chandra 
Bay Chaudhuri, [1937] 1 Cal. 507. 

* Mussammat Shahsodi Begun% V. 

Byed Muhammad (1928} 7 Pftt. 

312. In this case the effect nf 
proviso to 8. 68 was not ’ 

the notice of the CJourt. 
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(2) the signature of the executant 

Where the executant of, and all the marginal witnesses to, a 
deed were dead, it was held that the mortgage deed utis sxifEciently proved 
by evidence that the signature of the mortgager was in his hMidwriting 
that the signatures of two of the marginal witnesses were in their hand¬ 


writing.” 

., , , 70. Tlie admission' o£ a party to an attested 

p.rn to ntt^- dooumcnt of its exeention by himself shall be saffi- 
td docomoni. exocution as against him, thongn 

it be a document required by law to be attested. 


CO^DIEN'T.—This section serves as a proviso to s. 68. » t a 

The effect of this section is to make the admission of the execu _ 
sufficient proof of the execution of n document os against the executan 
self,” even though it may be a document attestation of which is requir^ ^ 
law.” The document is not for that reason binding on other persons 
attested document means a duly attested one, and the execution that is ^ 
templatcd in this section is a due execution or execution in accorcMc e^ ^ 
what the law requires for a particular document; so, if a question 
tion is put in issue, it is incumbent on the plainlilT to prove tbat^the 
ment has been duly attested before this section can be relied on. 

Scope.—This section operates only where the person relying on a 
ment has not given any evidence at all of duo execution of the 
the executant but relies on an admission of execution by the latter. 
if a mortgagor admits execution of a doexunent in the written 
is wholly unnecessary for the mortgagee to adduce any evidence as 
execution of the document. It is only in cases where it appears on 
of a document or it is positively made out by the evidence on the ^ 

that a document required by law to be attested has not been at « . 

accordance with law that this section cannot be made appheab e ^ 
of the admission of a party to an attested document of its execution. 
self for the simple reason that a Court cannot shut its eyes to ^vious 
appearing on the face of a document or on the surface of the record. 

1. ‘Admission.’— The admission here spoken of relates o^y to 22 
cution. It must be distinguished from the admissions mentioned m 


and 6SfbJ which relate to the contents of a document. 

The Calcutta and the Allahabad Hi^ Courts have held that ® 
‘admission’ relates only to the admission of a party in the course o 
of a suit, and not to the attestation of a document by the admission 
party executing it. In other words, it has no relation to any a or 

execution made before an attesting witness without reference to any 

Uttam Singh v. Hulam Singh, Ramtshwar Ba\h»h Singh, (1036) 
(1916) 39 All. 112. Luck 109. (1922) 

Jagannath v. Ravji, (1922) 24 ** Arjun Sahu v. it ■ 

Bom. L. R. 1296, 47 Bom. 137; Bftojnoan- 2 Pat. 317. T’nmano^'* 

daa Dhondidas v. Basawtva, (1956) 68 ** Davood Boielher v. i'- 

Bom.L.Il. 809._ _ _ _ <7A«eiar. [1938] Mad. 


** Atharfi Lal'v. Musammat Nantihi, “ Raja Ram v. 

1921) 44 All. 127; Raja Ram v. Thdkur BaVish Singh, (1936) 1- Lu • 
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proceeding.” But the Patna and the Rangoon High Courts have laid down 
that an admission under this section is admissible in evidence even though 
it be an admission not made in the course of legal proceedings pending before 
a Court of Justice, but which may be an admission made antecedent to the 
Institution of legal proceedings.” Ihe hladras High Court has adopted the 
view of the Calcutta and the Allahabad High Courts and held that the 
admission within the meaning of this section must be an admission made for 
the purpose of or having reference to the cause either in the pleadings or 
during the course of the trial.” 

i^r when nuesuns attesting witne'?s denies or does 

witness denies the not recoUcct the cxecution of the document, its 
execution. cxecution may be proved by other evidence. 

COJIStENT.—Principle.—Where an attesting witness has denied all know¬ 
ledge of the matter, the case stands as if there was no attesting witness, and 
the execution of the document may be proved by other independent evi¬ 
dence.” This section only operates if the attesting witness denies or does 
not recollect the execution of the document. Under it execution of a docu¬ 
ment includes attestation.® 

The attestation of a document does not amount to an admission of its 
contents by the attesting person unless it can be proved that the document 
was read over to him and that he made attestation conscious of the statement 
made m the document.” 

This section is a sort of a safeguard introduced by the Legislature to the 
mandatory provisions of s, 68, where it is not possible to prove the execution 
of the will by calling attesting witnesses, though alive. This section can only 
be requisitioned when the attesting witnesses who have been called fail to 
prove the execution of the will by reason of either their denying their own 
signatures, or denying the signature of the testator, or having no recollec¬ 
tion as to the execution of the document. Tlie section has no application 
when one attesting witness has failed to prove the execution of the will and 
other attesting witnesses are available who could prove the execution if 
they were called,” 


vroof of document attested documcnt not required by 

bc‘attest^ ^ attested may be proved as if it was un- 

* ■ attested. 

COSISIENT.— Principle.—Where the law does not require attestation for 
the validity of a document, it may be proved by admission or ojtherwise, as 
though no attesting witnesses existed. 


“ Abdul Karim v, Salimun, (1899) 
27 Cal. 190; Saj Mangal Jiliair v. 
MaOiura Dubain, (1916) 38 AH. 1. 

So© Aiharfi Lai v. Mtuammat Nanfihi, 
(1921) 44 All. 127. 

.. Prasad v. Bachu Stngh, 

(1019) 4 P. L. J. 611, doubted in 
Muaamtnat Hira v. Ramdhan Led, 
(1021) 6 P. L. J. 465; Aung Bhi v. 
Aung Rnea Pru, (1023) 1 Ran. 


Davood Jlowlhtr v. Bamanalhan 
CheUiar, [1938] Mod. 523, 632. 

See Lakahman r. Krishnajl, (1027) 
29 Bom. L. R. 1425. 

*• Lakahman Sahu r. Gokhul Maha- 
nna, (1021) 1 Pat. 1S4. 

** J?oop Lai V. Shanker, (1051) 1 
Rsj. 697. 

** PwAnu Bamknahna v. Kalhu 
Vithed, (1948) 61 Bom. L. R. 245. 
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73. In order to ascertain whether a signature, writing or sed is 
that of the person by whom it purports to nave 
tute. wrlilng or inil been written or made,^ any signature, writing or 
r* ptoUdV* seal admitted or proved to the satisfaction of tte 

Court to have been written or made by that per¬ 
son® may be compared with the one which is to be proved, althongn 
that signature, writing or seal has not been produced or proved for 
any other purpose. 

The Court may direct any person present in Court to write anf 
words or figures^ for the purpose of enabling the Court to compaw 
the words or figures so written with any words or figures alleged to 
have been written by such person. 

This section applies also, with any necessary modifications, to 
finger impressions. 


COMIklENT.-—Principle.*—The Court may compare the disputed signature, 
writing, or seal of a person with signatiu’es, writings or seals whidi have been 
admitted or proved to the satisfaction of the Court to have been 
written by that person. A Court may rely upon its own comparison of ® 
signature, writing, or seal, unaided by expert evidence." 

Handwriting can be proved in the following ways:— . 

(1) By proof of signature and handwriting of the person alleged to M 

signed or written the document (s 67): .... 

(2) By the opinion of an expert who can compare handwritings (s- 

(3) By a witness who is acquainted with the handwriting of a person 

whom it is supposed to have been wntten and signed (s. 47): >1 cf 

(4) By comparison of signature, writing or seal with others adnutte 
provrf (a. 73). 

1. ‘By whom it purports to have l>een written or made.'—According^ 
the Bombay High Court this expression means, by whom it is alleg^ 
been written or made.** The Calcutta High Court has construed it 
that the writing which is in dispute must itself in terms express or 
fhat* it was written by the person to whom the writing is attributed. « 
observed that the section "does not sanction the comparison of any two co ^ 
ments, but requires that the writing with which the comparison is to ^ 
made...shall be admitted or proved to have been written by the person 
whom it is attributed, and next the writing to be compared with *e s au 
dard.,.must purport to have been written by the same person, that is to sa , 
the writing itself must state or indicate that it was written by that P®” 
...a comparison of handwriting is at all times as a mode of proof har^x 
and inconclusive, and especially when it is made by one not conversant wi 
the subject and without such guidance as might be derived from the arg“ 
ments of counsel and the evidence of experts.”** 


ur-Ra, ■ ■ 

(IS36) • • 

Swam • • ", 

Pat. l'5. 

** Emperor v. Qanpat BaRrithna, 


(1912) 14 Bom. L. R. 310. 

** Bafindra Kumar Ohose 
(1009) 37 Cal, 467, 502' 

Sarrtjini Da»{ v. Bari Das CAo»Ml ® 
49 Cal. 235; Khxjrrvddin So»or 
Emperor, (1925) 63 Cal. 37”. 
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According to the Bombay view when an anonymous writing is produced 
and ascribed by the prosecution to a particular person, the case for the 
prosecution miut be taken to be that having regard to the admitted docu¬ 
ments, and the comparison between them and the disputed writing, the 
prosecution alleges that the disputed document piuports to have been written 
or made by the accused.' 

2. 'Signature, writing or seal admitted or proved to the satisfaction 
of the Court to have been written or made by that person.*—Where such 
signature, writing or seal on a particular document is not proved or admit¬ 
ted to be genuine, it cannot be legitimately used for comparing it with the 
signature, writing or seal on other documents.* 

Specimen signatures and writings made by an accused person while he 
is in the custody of the police and while the police are mvestigating into 
the offence are admissible in evidence at the trial of the accused for the 
offence of forgery.* 

3. 'The Court may direct any person present in Conrt to write any 
words or fignres.’—This section limits the power of the Court to direct a 
person present in Court to write any words or figures only where the Court 
Itself is of the view that it is necessary for its own putposes to take such 
writing in order to compare the words or figures so written with any words 
or figures alleged to have been written by such person. The power does not 
extend to penrdtling one or the other party l»foie the Court to ask the 
Court to take such writing for the purpose of its evidence or its own case.* 

A Court can call upon the accused to give his writing in Court and make 
It available for comparison by an expert* A Court has power to direct an 
accused person, present in Coxirt to make his finger impression for the ptur- 
pose of comparison with another impression supposed to have been made by 
lum.* 

Footmarks.—In order to secure evidentiary value to footmarks, it is not 
enough to show that the footmarks tally with the shoes of the accused. The 
evidence must go further and show that the marks have some peetdiarity 
which is found in the shoes of the accused and will not be foimd in most other 
shoes.* 


PuBLio Documents. 


Public document*. following documents are . public 

documents t— 

(1) documents forming the acts or records of the acts'*— 

(») of the sovereign authority, 


v. Qanpat Balakriahna, 
(1912) 14 Bom. L. R. 310. 

Sri Praaad v. Special Manager, 
of Wards, Balrampur Estate, 
(1936) 12 Luck. 400. 

Romrao Mangesh, 
(1932) 66 Bom. 304, 34 Bom. L. R. 698, 
..^^/‘^namchand v. State of M. P., 
(1957) 69 Bom. L. R. 1165. 


* Stale of Mysore V. Qopala Bao, 
[1063] 2Iys. 697; State v. Paramesvaran 
PiOai. [1052] T. C. 447. 

* Ktng-Emperor v. JPun Hlatng, 
(1923) 1 Ran. 759, r.B.; Eahuri Sahu 
T. King.Emperor, (1927) 6 Pat. fl23. 

* Emperor v. Bhika Oofter, (1943) 
45 Bom. L. R. S84, [1944] Bom. 25. 
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(jt) of oflieinl bodies niul tribunnls and 
{ij'O of public ofllcers, IcgisIntU'c, Judicial and executive, of 
any part* of India or of the Commonwenitb, or of a foreig:n country; 
(2) public records kept in any State* of private documents. 
COSIMUNTf—Documents ore divided Into two categories: public and 
private. 

This section states what comes in the category of pubL'c documents. Sec¬ 
tion 75 states that all other documents ore private. 

Certain modes of proof ore prescribed in regard to public documents as 
distinguished from private documents. 

Sections 74-78 deal with (a) the nature of public documents, and (b) the 
proof which is to be given of them. Section 74 dciines their nature; ^ 
ss. 76-78 deal with the exceptional mode of proof applicable in their case Tm 
proof of private documents is subject to the general provisions of the Art 
relating to the proof of documentary evidence contained in ss 71-73. 

“There are several exceptions to the rule which requires primary evidence 
to be given.. .Tibo most important and conspicuous exception, however, is vn 
respect to the proof of records, and other public documents of general con¬ 
cernment; the objection to producing which rests on the ground of Tnorttl, no 
physical inconvenience. They ore, comparatively speaking, liable 
tion, alteration, or misrepresentation,—the whole community being interesW 
in Aeir preservation, and, in most instances, entitled to inspect them; wni e 
private writings, on the contrary, are the objects of interest but to ievr, whw 
property they are, and the inspection of them can only be obtained, » ^ ^ 
by appLcation to a court of justice. Hie number of persons interested 
public documents also renders them much more frequently required for * 
dentiary purposes; and if the production of the originals were insisted on, no 
only would great inconvenience result firom the same documents being wan 
in different places at the same time, but the continual change of place 
expose them to be lost, and the handling from frequent use would soon 
their destruction. For these and other reasons the law deems it better 
allow their contents to be proved by derivative evidence, and to run the 
whatever that may be, of errors arising from inaccurate transcription, ei 
intentional or casual But, true to its great prmciple of exactmg th® 
evidence that the nature of the matter affords, the law requires this deriva ^ 
evidence to be of a very trustworthy kind, and has defined, with much 
sion, the forms of it which may be resorted to in proof of the different so 
of public writings.”* . _ 

Public documents form an exception to the hearsay rule and their a 
sibility rests on the ground that the facts contained therein are of public 
rest and the statements are made by authorised and competent agents o 
public in the course of their offfeial dufy. 

1 . ‘Documents forming the acts or records of the acts.’—“The 
‘acts’ in the phrase ‘documents forming the acts or records of the acts JS 
in one and the same sense. The act of which the record made ® 1’'* jjj 
document must be similar in kind to the act whidi takes shape and form 
•As amended by the Adaptation * Best, 12th Bdn., ss. 484,485, PP 
of Laws Order, 1950, 407>409. 
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i pubbc document. The kind of acts \trhidi section 74 has in view is indi- 
ated by section 78. The acts there mentioned are all final completed acts as 
iistmguished from acts of a preparatory or tentative character. The inquiries 
which a public officer may make, whether under the Criminal Procedure Code 
Jr otherwise, may or may not result m action. There may be no publicity 
ibout them. There is a substantial distinction between such measures and 
the specific act in which they may result. It is to the latter only that sec¬ 
tion 74 was intended to refer”.* 

A document which is brought into existence as a result of a survey, in¬ 
quiry or inquisition carried out or held under lawful authority is not admissi¬ 
ble in evidence as a public document unless the inquiry was a judicial or 
quasi-judicial inquiry and the document is not only available for public ins¬ 
pection, but was brought into existence for that very purpose. The state¬ 
ments in a document tendered in evidence as a public document should be- 
statements with regard to matters which it was the duty of the pubhc officer- 
holdmg the mquiry to mquire mto and report on“ 

A document which purports to be a letter or report of an executive officialf 
is not a public document.^ i 

Executive officer.—A school master comes witliin the purview of 'executive 
officer’ and a copy of a certificate given by him is admissible in evidence if 
properly certified.** 

2 . 'Public records kept la any State of private doennionts.’—This ela- 
refers to public records of original wills and of registered documents Ac¬ 
cording to the Bombay High Court an income-tax return is not a public do¬ 
cument Of a public record of a private document.” Similarly, the Calcutta 
High Court has held that certified copies of assessment or dues and order 
sheets are inadmissible in evidence.** The Madras High Court has held that 
80 income-tax return or a statement filed in support of it is a public docu¬ 
ment and certified copies will be admissible under s. GSfe).** 


Pnvate doeumenii 75 . other dociinjcnts Ore privnte. 

COSCHENT.—Documents which are not public documents are private 
ocuments, eg, contracts, leases, mortgage-deeds, etc. 


76. Every public officer havin" the custody of a public docu- 
Ortifled coDi ment, which any person has a right to inspect, 
public docutw^uf ° • shall give that person on demand a copy of it on 
. payment o£ the legal fees thereior, together with 

^ written at the foot of such copy that it is a true copy of 

fiuch document or part theijeof, as the case may be, and such certificate 


Arvmugam, 

20 Mad. 189, 197, r.B. 

. Joannou v. Papa 

CAmfo X. Demtiriou, [1952] A. C. 84. 
FazI/Ifttnod V. Crottn, (1913) P. 
1 of 1914 (Cr.). 

nooi-\ -BAanudtM v. Krithnabai, 

tia.6) 28 Born. L. It. 1225. 60 Bom. 716. 
Dtwdatt V. ^Artram, (1931) 34 


Bom. I.. It. 23G, 6G Bom. 324. Some 
is tho viow of the Itangoon High Courts 
.Anmir AU v. Tafozal Ahmtd, ' (1924) 
2 Itan. 391. 

*• Promo</ia Kalh Pramanil: V. tirade 
Chandra Ohoah, [1939] 2 Cnl. 394. 

•• Rama Rao v. Venl-ataramayya, 
[1940] Mad. 969, r. s. 
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shall be dated and subscribed by sneh officer ■with his name and Hs 
official title, and shall be sealed, ■whenever such officer is authorised 
by law to make use of a seal, and such copies so certified shall be call¬ 
ed certified copies. 

Explanation .—^Any officer who, by the ordinary course of official 
duty, is authorised to deliver such copies, shall be deemed to have the 
custody of such documents within the meaning of this section. 

COMMENT.—This section provides the means of proof of public documents 
which any person has a right to inspect. There is a common law right of a 
person to take inspection of a document in which that person is interested 
for the protection of such interest.” 

The section requires that the copy of a public document given by a pu^c 
officer should bear a certificate written at the foot of such copy that h ^ ^ 
true copy of such document. Where a copy bears no certificate and it is not 
supported by the evidence of the person who prepared it, it is not admissible 
in evidence.*^ 


77. Such certified copies may be produced in proof of the co^ 
Proof of dooumenu tcuts of the puMic documcnts or parts of the pub- 

' *' lie documents of which they purport to be copies. 


Proof of oth«t oiBciai 78. The follo'wing public documents 

document.. proved as foUows:- 

(1) Acts, orders or notifications of the Central Government lo 
any of its departments, or of the Crown Representative or of W 
State* Government or any department of any State* Government,-^ 
by the records of the departments, certified by the heads of too 
departments respectively, . 

or by any document purporting to be printed by order 
such Government or, as the case may be, of the Crown Bepresentativ 


(2) the proceedings of the Legislatures,— . t, ;i Acts 

by the journals of those bodies respectively, or by 
or abstracts, or by copies p\irporting to be printed by order oi ta 
Government concerned: 


(3) proclamations, orders or regulations issued by Her y 
or by the Privy Council, or by any department of Her Majesty 
Govermnent,— 

by copies or extracts contained in the London Gazette, or p 
porting to he printed by the Queen’s Printer: 

(4) the Acts of the Rxeentive of the proceedings of the Legi^ 

lature of a foreign country,— . j 

’ by journals published by their authority, or commonly 

in that country as such, or by a copy certified under the seal of ^ 
country or sovereign, or by a recognition thereof in some Central Ac 


*• Shamdasani v. Sir Hugh Code, 
(1941) 49 mom. li. It. 061, £19421 Bom, 
71. 

.EAadim AU v. Jagannalh, (1940) 


16 Luck. 230. . , 

• Ab amended by the Adapt* 
of Laws Order, 1950. 
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(5) the proceedings of a municipfll body in a State*,— 

i, by a copy of such proceedings, certified by the legal keeper there- 
\ of, or by a printed book purporting to be published by the authority 
jOf such body: 

(6) public documents of ar ' ' ' ** ' ' luntry,— 

by the original, or by a copy • thereof, 

with a certificate under the se^ . . Indian* 

Consul or diplomatic agent, that the copy is duly certified by the 
officer having the legal custody of the original, and upon proof of 
the character of the document according to the law of the foreign 
country. 

COMMENT.—This section specifies the various ways in which the contents 
of a public document can be proved. 

The word ‘may’ is used only as denoting a mode of proof other than the 
ordinary one, namely, the production of the original. For, when the original 
is a public document within the meaning of s. 74, a certified copy of the, 
document, but no other kind of secondary evidence, is admissible. 

This section does not appear to have the effect of absolvmg the partiesi 
from any rules governing the proof of the facts on which they desire to rely. 
It is to be observed that the section does not say how any fact, historical or 
otherwise, is to be proved by the parties, but gives the Court lil»rty to resort 
for its aid to appropriate books or documents of reference on matters of pub- 
be history.” The proceedings of Parliament may be proved tinder el. (2) by 
the Journals of the House of Commons or by copies purporting to be printed 
by order of the Government.” 

The Calcutta High Court has held that a Court is not bound to have re¬ 
course exclusively to the mode of proof in respect of published documents set 
out m this section. This is a permissive and not an exclusive section." On a 
pomt of Uimtation it adopted the version contained in the published Act and 
uot that contained in the Gazette** The Lahore High Coiirt has, on the other 
hand, held that the text published in the Gazette must he taken to be the 
authorized text of the limitation Act under cl. (2) of this section.” 


Presumptions as to Documents. 


79. The Court shall presume to be genuine* every document 
P«*umption aa to purporting to be ^ certificate, certified copy or 
ceniBed other document, which, is by law declared to be 
,. admissible as evidence of any particular fact and 

which purports to be duly certified by any officer of the Central 
tiovernment, or of a State* Government, or by any officer in the State 
Biid Kashmir who is duly authorised thereto by the Cen¬ 
tral Government if 


nl* •*.'??* Englishman,” Ltd. v. Lajvat 
Eax (1910) 37 Cal. 760. 

* lend. 

® Secdoydl Khemha v. JoharmiM 
ilanmvn (1923) 60 Cal. 649. 660. 

* Jotd. 


M Oobind Dost, HupKishore, (1023) 
4Lah. 367; ilathuradeu v. The State, 
[1954] Nag. 678. 

* As amended by the Adaptation, 
of Laws Order, 1950. 

t Aetniof 1951,8. 3, sch. 
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Provided that such document is substantially in the fom and j 
purports to be executed in the manner directed by law in that behalh. 

The Court shall also presume that any officer by whom any sucu' 
document purports to be signed or certified, held, when he signed it, 
the official character which he claims in such paper, 

COMMENT.—Sectioru- 79 to SO c’eal with certain presumptions as to docu- 


This section proceeds upon the maxim omnia prasumuntur rite esse flc 
(all acts are presumed to be rightly done). In fact all the following sections 
down to s. 90 inclusive, are illustrations of, and founded upon, this pnnap o- 
But though the Courts are directed to draw a presumption in favour of o cis^ 
certificates, it is not a conclusive presumption; it is rebuttable. It is u ^ 
pnina jade presumption, and if the certificate, etc., be not correct, 
rectness may be shown. On the same maxim stands the last clause o 
section. It is very old law that where a person acts in an official capaci 
jt shall be presumed that he was duly appomted.” 

This section applies to certificates, certified copies or other 
which are duly certified by an officer of the Central Government or p* ^ 
Government or by an officer in the State of Jammu and Kashmir w 
authorised by the Central Government m that behalf, to be genuine 

Where a document, purporlmg to be a certified copy of a record ® 
dence, is produced, it must be presumed, under this section, to be an ac 
copy of the record of evidence. This presiunption is hable to be re u • 
This section Imperatively directs the Court to raise a presumption 
terms of s. 114 are only permissive. The words 'shall presume’ hi"®®*® 
if no other evidence is given the Court is bound to find that the fac 
tioncd in the section exist. They occur in ss 79-85 and s. 89. These se 
are, therefore, mandatory 

Clnuiie 2.—Where a letter purporting to be issued from the Chief 
to the Government of Bengal was signed by a Deputy Secretary, no 
official capacity, but “for the Chief Secretary,” it was held that there i 
legal proof that the Local Government had ordered or authorized a I’™ 
tion imder s 196 of the Criminal Procedure Code. The presumption 
this section would have arisen if the letter had been signed by the 
Secretary himself** 

80. "Whenever any document is produced before any 

purporting to be a record or memoranduin o 
Prf«umpti^ to evidence, or of any part of the evidence, gi'’ 
a witne^ in a judicial proceeding’ or beiore 
officer authorized by law to take such evide 
to be a statement or confession by any prisoner or accused P 
taken in accordance with law, and purporting to be signed 
Judge or Magistrate,^ or by any such officer as aforesaid, the 


shall presume— ' , .jr. 

that the document is genuine; that any statements as to la 
cumstances under which it was taken, purporting to be made oy 
“ Norton, 260-261. »* OziulUih v. Beni Madhab C 

- . dhuri, (1922) SO Cal. 135. 
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person signing it, nrc true, nnd that such evidence, statement or 
(Confession vras duly taken. 

j COJDIKXT.—The presumptions to be raised under this section are consi- 
'derably wider than those under s. «9. They embrace not only the genuineness 
of the document, but that it was duly taken and given under the circumstances 
recorded in the document. The presumptions under Uus section are not con¬ 
clusive; they may be rebutted. 

The section is applicable (a) to a document which purports to be a record 
or memorandum of the evidence given by a witness m a judicial proceeding or 
before any official authorised by law to take such evidence, and (b) to a state¬ 
ment or confession by an accused person, taken in accordance with law, and 
signed by any Judge or Magistrate. 

’ The section dispenses with the necessity for formal proof in tlie case of 
certain documents taken in accordance with law. If a document has not been 
taken in accordance with law, this section does not operate to render it nd- 
tnissible. The section merely gives legal sanction to the maxim “Oi/inia 
praesumuatur rite esse orto" with regard to documents taken m the course 
« a judicial proceeding." The depositions and statements may be proved by 
^ production of the document without any witness being called to prove it.* 
^ere, for instance, a confession is reduced to writing by a Magistrate In 
Wcortaoco with the provisions of the Criminal Procedure Code, the record is 
omissible in evidence without further proof.* The Court will presume that 
a conf^ion was duly recorded and that the circumstances under which tlie 
wnfession was recorded were such os had been set down in the record made 
^ the Magistrate. It says nothing about there being any presumption regard¬ 
's the voluntariness of the confession.* A dying declaration, which has been 
recorded by a Magistrate, can be tendered in evidence without the Magis- 
^te who recorded it being called.* ^Vhen a deposition Is taken in open 

OMt or a confession is taken by a Magistrate, there is a degree of publicity 
solen^ty, which affords a sufficient guarantee for the presumption that 
everything was formally, correctly and honestly done. 


— . ‘Evidence.. .given by a witness in n Judicial proceeding.’—See s.33. 
®f s ®PPiy fo ony statement failing to satisfy the provisions 


deposition given by a person is not admissible in evidence against 
the ^ ^ subsequent proceeding without Its being first proved that he was 
‘ ^ Person examined and giving the deposition. A pardon was tendered to 
the*^'^^'^’ his evidence was recorded by a Magistrate. Subsequently 
jy. P^vdon was revoked, and he was put on his trial before the Sessions 
hefor^ th other accused. At the trial the deposition given by him 

ajj ® Magistrate was put in and used in evidence against him wiUiout 

proof being given that he was the person who was examined as a witness 

Mild. S"55”)r“»,Y- (1S86) 0 


Z4ih. B8; Nga San Haw V, The Civwn, 
(1902) 1 L. B, n. 340. r. n. 

• Emperor v. Thalur Jhi* JfiiW, 
(104331 Col. 487. . 

Rhemn^ * Emperor v. Sumjhf\U, (n>.13) M 

«man v. The Crown, (1924) 6 All. 760. 


'a fiooTiT'-;, R<Mh%mv. The Em- 
No. 0 of 1900 (Cr). 
All. Surajbali. (1033) 66 
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before the Magistrate. It was held that the deposition was inadmissibla ^ 
without proof being given as to the identity of the accused with the person j 
who was examined as a witness before the Magistrate.* 

2. ‘Taken In accordance with law, and purporting to be signed by any ; 
Judge or Magistrate.'—If particular provisions of law in recording evidence 
are not fully complied with, tbi.< section does not operate. Thus omission 
to read over to a witness his disposition, in accordance with O. XVIH r. ^ 
of the Civil Procedure Code, renders the same inadmissible in evidence 
against him on his subsequent trial for perjury.* Where a confession, made 
before a Magistrate, did not bear his certificate, stating his belief that it was 
freely and voluntarily made, as required by s. 164(3} of the Criminal Pro¬ 
cedure Code, it was held that it could not be admitted imder this section 
without proof of its having been made.* 

A confession made by an accused before a Magistrate in a former Indian 
State cannot be admitted in evidence under this section. The Magistrate re- 
cordmg the confession must be examined to prove ali the confession before 
it can be used as evidence.* Where such is not the case, it is not necessary 
that the recorder of a confession should always be examined.' 

81. The Court shall presume the genuineness of every 
Presumption u to purporting to be the London Gazette or any Omcjai 
S"lVe**Aotror» Gazette, or the Government Gazette of any 
ment and other docy dependency or possession of the isritisn urowo,« 
to be a newspaper or journal, or to be a copy of a 
private Act of Parliament of the United Kingdom printed by tao 
Queen’s Printer and of every document purporting to be a documen* 
directed by any law to be kept by any person, if such document » 
kept substantially in the form required by law and is produced fro® 
proper custody. 

COMMENT.—Principle.—Government Gazettes or newspapers or j’ouroa!* 
or copies of private Acts of Parliament printed by the King’s Printer 
prima /ode proof of their genuineness. 

A catalogue which embodies a statement of the firm regarding the pn^ 
at which it is prepared to sell its articles is not hearsay and is admissible 
evidence in proof of the price." 

As to the meaning of the expression “proper custody” see the Explanation 
to s. 90, In/ro. 

As to the relevancy of statements in a Gazette, see s. 37. 


• Queen-Emprtss v. Durj^a Sonar, 
(18S5) 11 Col. 580. 

• Emperor v. Nabob Ali Sarkar, 
(1023) 51 Col. 230. following Jvoftth 
Chandra Muierjee v. Emperor, (1909) 
30 Col. 955, and Emperor y. Jocendra 
Nath Chose. (1914) 42 Col. 240. dio- 
tinguishing Eamesh Chandra Das v. 
Emperor, (1910) 46 Cal. 805, and dis¬ 
approving EloAi Haksh Kazi T. Emperor, 
(1018) 45 Cal. 825. 


• The Emperor v. Eadhe TJabirt't 

(1902) 7 C. W. N. 220. See ^adlr J. 
The Empress, (1887) P. R. I'O- ® 
1887 (Cf.). , 

• Emperor v, Dhanla /Cairo, (I® ' 

10 Horn. L, R. 201. „ _ 

• Ouja Majhi r. The 
(1017) 2 P. L. J. 80. 

y/owno/i V. DirfoiAuA, flOt®! 
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The second part of this section indudra most of the docxmients which 
contain matters referred to in s. 35 and which are dedared to be public 
Bocuiaents by s. 74. 

I 82. ^SVhen, any document is produced before any Court, purport- 
1 presumpUon as to ^ document which, by tbe law in force 

Wument admissible In for the time being in England and Ireland, would 

admissible in proof of any particular in any 
’ Court of Justice in England or Ireland, without 

proof of the seal or stamp or signature authenticating it, or of the 
judicial or official character claimed by the person by whom it pur¬ 
ports to be signed, the Court shall presume that such seal, stamp or 
signature is genuine, and that the person signing it held, at the time 
when he signed it, the judicial or official character which he claims, 
and the document shall be admissible for the same purpose for 
^hich it would he admissible in England or Ireland. 


COMMENT.— This section enables the Courts to recognise presumptions 
^th regard to certain classes of documents which are recognized in English 
^urts. The Court must presume (o.) that the seal or stamp or signature is 
g^enulnej and (bj that the person signing the document held, at the time when 
® signed, the judicial or offiaal character he claims. Documents whidj, 
'Wlhout proof of the seal or signature, or of the official character of the pcr« 
by whom they purport to have been signed, are admissible in England, 
^ be admissible in Courts in India. 


83. The Court shall presume that maps or plans purporting to 
Prwimpoon M to authority of the Central Govem- 

^ ment or any State* Government were so made, and 
of Govern, gyg Bccurate; hvA maps or plans made for the pur¬ 
poses of any cause must be proved to be accurate. 

, The presumption as to accuracy is limited only to maps or 

made under the authority of Government.** Such maps or plans con- 
the results of inquiries made under competent public authority. In all 
^ proof of accuracy is needed. This section must be read with 
■ ^ ^hich deals with statements in maps, charts and plans. These are pro- 
6 under ss. 77 and 79 by the production of certified copies. 

atid surveys made in India for revenue pxirposes are official docu- 
^ ^ by competent persons and with such publicity and notice to 

of th^ biterested as to be admissible and valuable evidence of the state 
wings at the time they are made. They are not conclusive, and may be 
ma^ ^ '"^ng; but, in the absoice of evidence to the contrary, they 

y e properly judicially received in evidence as correct when made.** 


o- 

Khan V. Seertiary o/ 

mrfe' No. fl3 

7^^' 'Secretary pf State v. 
.^amnodoa. (1941) 44 Bom. 


Ifc R. 295. [1942] Bom. 357. 

» Jagvdindn v. Seertiary of Stale, 
(1902) 6 Bom. L. B. I, 30 I. A. 44, 30 
Cal. 291. 
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84. The Court shall presume the genuineness of every book pur- 
Presumption as to PO^ting to be printed or published under the 
collections^of laws and authority of the Government of any country, and 
reports of decisions. Contain any of the laws of that country, 

and of every book purporting to contain reports of decisions of 
the Courts of such country. 

COMJIEXT.—This section should be read along with s. 38, which 
relevant statements as to any law and nilihgs contained in oEBcially printed 
books of any country. It dispenses with the proof of the genuineness of 
authorized books of any country containing laws and reports of decision 
of Courts Section 57 authorizes the Courts to take judicial notice the 
existence of all laws and statutes in India and in the United Kingdom. 
Section 74 recognizes statutory records to be public records. Section 78 lay' 
down the method of proving the statute passed by the Legislature. 


85. The Court shall presume that every document purports? 

to be a power-of-attorney, and to have been exe* 
l>efore, and authenticated by, a 
lie, or any Court, Judge, Magistrate, Inoi* 
Consul or Vice-Consul, or representative of the Central Government, 


was so esecuted and authenticated.* 


C03DIEXT.—Principle.—The Court shall presume the due execution end 
authentication of a power-of-attomey when executed before and aulhen ' 
cated by a notary public, or any Court, Judge, Magistrate, Indian Consu 
Vice-Consul, etc. The section does not exclude other legal modes of prov S 
the execution of a power-of-attorney.” ^ 

Tower-of-attomey’ includes any instrument empowering a specified ^ * 
son to act for and in the name of the person executing it (Indian Stamp c 
s. 2(21) ). 

A ‘notary public’ Is an officer who takes notes of anything whicn 
concern the public; he attests deeds or writings to make them 
another country; but is principally employed in mercantile alTairs, to 
protests of bills of exchange, etc.'* Under s. 338 of the Negotiable Instrume^ 
Act (XXVI of 1881), the Central Government is authorised to appoint notarirt 


public within any local area. 

86. The Court may presume that any document pufpo*^*?^ 
be a certified copy of any judicial record of s i 
^ country not forming part of India or of l ^ 
^!rniwticiJf»«>f>i*. Majesty’s Dominions is genuine and accurate, 

the document purports to be certified in any ma ' 
ner which is certified by any representative of the Central Govern* 
roent in or for such country to be the manner commonly in * 
that country for the certifieation of copies of judicial recort!s.t 
An officer who, with respect to ony terr'*’ . ’ not 

part of India or Her Majestv’s Dominions^ , ’ Agent the"* 
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defined in section 3, clause (43), of the General Clauses Act, 
im, pall, for the purposes of this section, be deemed to be a repre¬ 
sentative of the Central Government in and for the country compris- 
n that territory or place.f 

to —If a copy of a foreign judicial record purports 

certified in a given way, the Court may presume it to be genuine and 
®^ate. It, however, does not exclude other proof, for, under ss. 65 and 
^ ®^dence may be given of public documents, without notice 

e adverse party, when the person in possession of documents is out of 
«ach of, or not subject to, the process of the Court." 

s section contains an instance of documents which s. 65, cl. (/), seems 
w reier to. 


e provisions of this section are imperative and must be complied with. 
• The Court may presume that any book to which it may 
refer for information on matters of public or gene- 
'^'l^pVtodehan? interest, and that any published map or chart, 
'• the statements of which are relevant facts and 
and nnbv V j t 'which is produced for its inspection, was written 
at person and at the time and place, by whom or 

cn it purports to have been written or published. 

It njj The Court may presume that any book to which 

P^^Jlished hiformation on matters of public or general interest or any 
tujsj was written and published by the person, and at the 

t uWi. i,. , ^ whom or at whidi it puiports to have been written or 

See ss, 36 and 83. 

^ nothing but statements of the maker thereof regiu-ding the state 
* particular site and objects standing thereon, by lines 
such a • *^®P^*®®ntations, instead of by words of mouth, and admitting 
by ^ without calling the maker thereof is admitting state- 

V.. y a third party who is not called as witness and amounts to admitting 


evidence. 


So mere proof of the map by itself is only proof of the 


*"®P apart from independent proof about 
in contents it cannot be said to have any bearing on the 

S'hnissjy- cannot be admitted into evidence unless shown to be 

Under th section of this Act. But a map and a chitta prepared 

sowing Mil defendants and filed along with collection papers 

j on basis of the map and the cWtto were held to be rightly 

88 s- 13.« 

“6 Court may presume that a message, forwarded from 
^«mMi ^ telegraph office to the person to whom such mes- 

sage purports to be addressed, corresponds inth 
a message delivered for transmission at the omce 
from which the message purports to be sent; but 

* 5, by Act III of 1951, 30 Bom. L. R. 1519. „ , 

• ** Ilarr,^ . *■ jywijtah Chandra J?oy Chaudfiyri 

1., Copal, (1899} V. Karesh Chandra Oupta. [1946] 1 

Pranthanlar, (1920) 
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the Court shall not make any presumption as to the person hy whom 
such message was delivered for transmission. 


COISIMENT.—Principle.—The Court may treat telegraphic messages re¬ 
ceived, as if they were the originals sent, with the exception, that a pre¬ 
sumption is not to be made as to the persons'^ by whom they were delivered 
for transmission and, unless the non-production of the originals is accounted 
for, secondary evidence of their contents is inadmissible. It must be proved 
that the message had been forwarded from the telegraphic office to the per¬ 
son to whom such message purports to have been addressed. In the absence 
of such evidence, the telegram cannot be held to have been proved. 

The Court is forbidden to make any presumption as to the person by 
whom the telegram was sent. 

The section enables the Court to accept the hearsay statement as evi¬ 
dence of the identity of the message delivered with that handed in. 

89. The Court shall presume that every document, called for 
Presumption as to aud not produced after notice to produce, was 
dS?u2eBU^“not‘°'piS^ attested, stamped and executed in the manner 
auced. required by law. 

COMMENT.—Principle.—When a document is called for and not produced 
after proper notice so to do, the Court presume that it was duly 

attested, stamped and executed in the manner prescribed by law. The section 
refers only to stamp, execution and attestation of documents. It is restricted « 
to cases where notice to produce a document is given to a party. Where a 
document is shown to have remamed unstamped for some tune after Its exe¬ 
cution, the party who relied on it roust prove it to have been duly stamped. 


90. Where any document purporting or proved to be 
preeumption as to old,’ IS produced from any custody which 

docuroeati thirty y«ara the CouTt ID the particular case considers proper, 
the Court may presiune^ that the signature® and 
every other part of such document, which purports to be in the hwd- 
writing of any particular person, is in that person’s handwriting, 
and, in the case of a document executed or attested, that it was duly 
executed and attested by the persons by whom it purports to be exe¬ 
cuted and attested. 


ExpUination .—Documents are said to be in proper custody^ if 
they are in the place in which, and under the care of the person 
whom, they would naturally be; but no custody is improper if it is 
proved to have had a legitimate origin, or if the circumstances of 
the particular case are such as to render such an origin probable. 

This explanation applies also to section 81. 


nXUSTRATlONS. 

. (a) A has been in possession of landed property for a long time. He 

produces from his custody deeds relating to the land, showing his title to it. 
The custody is proper. 

« rmpent- v. Abdul Gani. (1925) 27 Bom. L. B. 1373, 49 Bom. 878. 



OF POCUMENTARY EVIDENCE. 


183 


SECS. 88-90,] 


(b} A produces deeds relating to landed property of which be is the 
mortgagee. The mortgagor is in possession. The custody is proper. 

(c) A, a connection of B, produces deeds relating to lands in B’s posses- 
aoa wldch were deposited with him by B lor safe custody. The cxistody is 
proper. 

C05OIENT.—Object—The object of this section is not to make it too 
difficult for persons relying upon ancient documents to utilize those docu¬ 
ments in proving their cases. It is intended to do away with the insuperable 
^culty of proving the handwriting, execution, and attestation of documents 
in the ordinary way after the lapse of many years. 

Principie,—When a document is or purports to be more than thirty 
years old, if it be produced from what the Court considers to be proper cus¬ 
tody, it may be presumed foj that the agnature and every other part of such 
document, which purports to be in the handwriting of any particular person, 
is in that person’s handwriting, and (b) that it was duly executed and attest¬ 
ed by the person by whom it purports to be executed and attested" It is 
uot necessary that the signatures of the attesting witnesses or of the scribe 
proved, for if everything was proved there would be no need to presume 
enything.** There can, however, be no presumption as to who the person 
who executed the document is and what authority he had to execute the 
document,* and whether he had the reqiusite authority,® or whether the 
stents of the document are true.** 

Ihe presumption allowed by this section is not a presumption which the 
Court is bound to make, and the Court may require the document to be 
proved in the ordinary manner.* Jt is in the discretion of a Court whether 
it will raise the presumption in favour of a document for which this section 
provides, but this discretion is not to be exercised arbitrarily; it must be 
Bovemed by prmciples, which are consonant with law and justice. And 
while on the one hand great care is requisite in applying the presumption, 
the other hand it is clear that very great injustice may be perpetrated, 
“ 3n ancient document coming from proper custody is rejected by a Court 
^priciously or for inadequate reasons. “Because a document purports to 
« an ancient document and to come from proper custody, it does not, there¬ 
fore, follow that its genuineness is to be assumed. If there are reasonable 
grounds for suspecting its genuineness, and the party relying upon it fails to 
sansfy the Court of its due execution, there is an end of it. But if no such 
founds exist, and it satisfies the conditions prescribed by s. 80 of the Indian 
vidence Act, then proof of execution is dispensed with, and it is to be 
salt with on the same footing as any other genuine instrument. If the au- 


Roy.v. KylasK 
45. p (1813) 21 W. B. 

^^ngar v. Biru Bosrw, 

^joQhuhxrSinqh-,. Thalurain Svkh- 
14 Luck. 393. 

Court of m Manager^ 

(lOifti ift I'Ortij, fiairampur frtoie, 

iiaw Ifartth Singh r. Chirtvt, 


(1933) 8 Luck. 18. 

** Chandulal v. Bai Kashi, (1038) 
40 Bom. L. R. 1262, [1938] Bom. 97. 

** ATuoammoe Shgfiq'un-nisa v. Eaja 
Shahan AH Khan, (1904) 6 Bom. L. 
R. 760, 26 All. B81, 31 I. A. 217; Man. 
«uLh v. Trthtimbhai, (1929) 31 Bom. 
It. R, 1279- Amnt v. Nur Muhammad, 
(1902) B. R. No. 82 of 1002 (Civfl). 
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thority or the title of the executant, for example, be not questioned, then 
effect IS to be given to it as thou^ he had the requisite authority or title. 
If either be questioned, then of course the person on whom the burden of 
proof lies mxist adduce evidence to satisfy the Court on the point, or he fails. 
When the genuineness of a document purporting to be an ancient document 
is put in issue, it appears to have been sometimes thought that any presump¬ 
tion in its favour is thereby excluded. But this would be to deprive the 
party producmg it of the benefits of the presumption precisely m the circum¬ 
stances in which he most stands in need of its aid. And there seems to be 
no difference in prmciple between cases in which due execution is traversed 
without more—^those, that is, m which the party relying on the document is 
put to proof of it, and those m which it is alleged that the document is a 
forgery, except that m the latter case, the suspicions of the Court may be 
aroused by the nature of the plea. But in the one case, as in the other, the 
presumption merely takes the place of the evidence which would, where a 
modem document is concerned, be necessary for the purpose of proving due 
execution. The Court may declme to raise the presumption, in which case 
the party producing the document must fail, unless he is provided with evi¬ 
dence in support of It. But where the Court thinks proper to raise the pre¬ 
sumption, it must be met and rebutted m the same way as direct evidence 
of the execution in the case of a modem document. The proper rule is... 
well stated by Mr. Taylor...He says (page 587, 8th Edition)—‘An ancient 
deed, which has nothing suspicious about it, is presumed to be genuine with¬ 
out express proof, the witnesses being presumed dead, 4nd if found in proper 
custody and corroborated by evidence of ancient or modem corresponding 
enjoyment or by other equivalent or explanatory proof,/it will be presumed 
to have constituted part of the actual transfer of the property therein men¬ 
tioned, because this is the usual course of such transaction”’.* Before a 
Court is justified in making a presumption in favour of the genuineness of 
an ancient document it should be satisfied altunde that there is good ground 
for accepting it as a true document.* If there are circumstances in the case 
which throw great doubt on the genuineness of a document more than thirty 
years old, even if it is produced from proper custody, the Court may exercise 
its discretion by not admittmg that document m evidence without formal 
proof, and reject it when no such proof is given.^ 

Tresamption as to signature of excentant.— The presumption per¬ 
mitted by this section in the case of a document purporting to be thirty years 
old, that it was duly executed by the party by whom it purported to be exe¬ 
cuted, includes the presumption that when the signature of the executant 
purports to have been made by the pen of the scribe, the latter was duly 
authorised to sign for him." 


•* Per Hill, J., in Oovinda Hazra T. 
Profap Narain ilukhopadhya, (1003) 
29 Cal. 740, 747. 

*» Jesa Lai v. Siwsammat Ganqa 
Devi, (1913) P. B. No. 81 of 1913 (Civil). 

r Jiltisammat Sha/iq-un-niaa v. Khan 
Dahadur Paja Shaban Al* Khan, (1904) 
31 I. A. 217, 6 Bom. B. B. 760, 2B 


All. 581; Ckaritar Paj v. Kailaeh 
Buhan, (1918) 3 P. L. J. 306. 

* Haji Sheikh Bodh v, Sukhro>^ 
Singh, (1924) 47 All. 31. r. B ; BalloTan 
Singh T. Dulari Pai, (1926) 49 AH- 55. 
Contra, Mohammad Azim V. Special 
Manager, Court of Wards, Balarampur, 
(1936) 12 Luck. 93. 
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rresnmption ns to seal.—-Under this section the presumption does not 
apply to a seal and hence no such presumption can be drawn in favour o£ a 
document which bears only a seal but neither any signature nor purports to 
be in the hand-writing of any particular person.* 

1. ‘Dociinicnt, piirporUn" or proved to be thirty years old.*—The 
period of thirty years is to be reckoned not from the date upon which the 
document is filed in Court, but from date on which, it having been tendered 
in evidence, its genuineness or otherwise becomes the subject of proof.* 

A document dated August 3, 1888, was produced in Court on December 19, 
1917, and its genuineness was not called in question up to August 12, 1918, 
when the first Court gave its judgment It was only when the case came up 
to the appellate Court that the defendants took the objection that the document 
had not been proved. It was held that the period of thirty years should be 
reckoned from August 12, 1918, when the trial Court gave its decision, and 
ihe due execution of the document could therefore be presumed * 

WTlUs.—Presumption under this section extends to testamentary documents. 
A will purporting to be thirty years old and produced from proper custody 
may be presumed to have been duly attested and executed. The period of 
thirty years will run from the date of the will and not from the death of the 
testator* 

Copy of document.—The presumption under this section can be raised only 
with regard to the original document if produced before the Court. It does 
not apply to a certified copy when 'the original document is not before the 
Court.* The section requites the production to the Court of the particular 
document in regard to which the Court rnay make the statutory ptesump- 
hon. If the document produced is a copy, admitted under s. 6S as secondary 
evidence, and it is produced from proper custody and is over thirty years 
old, then the signature authenticating the copy may be presumed to be 
genuine, but the production of a copy is not sufficient to justify the pre¬ 
sumption of the execution of the original under this section.* 

2. ^ ‘May preaunie.’—The presumption is discretionary and not obligatory, 
ven if the elements mentioned in the section are satisfied, the Court may 

teqmre the document to be proved in the ordinary manner. It is necessary 
oc the Court to consider the evidence external and internal of the docu- 


Naik v. Ttkavet SaiUn. 
? "“/“yon. [1949] Cut. 312. 

iJath 

JTw'i ® h. R. 135, Surendm 

^3.1* A-. 85, 38 Bom. L B. 330; 
j flonujQna v. liammlcm. [1954] 4 Roj. 

Dai, 

4 Lah. S3S. 

nan -Mondal v. PancRd- 

<I8'j4w5°S.“ Shrlhmi, 

47 Bom. L. R, 116; Ko!» v. 


Bapuno, ri949] Kac. 521; Ma?Kimad 
Sahtb V. Kamal, (1952) G5 Bom li. B. 
291; Jvoiftitai Martand v. Vtnavak Ga. 
nah. (1955) 57 Bora. L. R. 918; H. P. 
Singh V. D. Prosad, (1056) 35 Bat. 221; 
MeMab Singh v, .Awnfc Singh, (1956) 16 
Pun. 418. 

• Basant Singh v. Kunwar Brij Ba} 
Samn Singh, (1935) 62 I. A. 180. 37 
Bom. L. R. 805, 67 AH. 494; Seethagya 


pu, tlu4a) 4V Bora. L. B. 96-5 A^oiapan 
.Alicu Khurshed Johan Begum v. Hontam 
Singh Baja, (1936) 12 Luck. 668. 
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ment m order to enable it to decide vrlie&er in any particular case it should 
or should not presume proper signature and execution. The Court may, 
but is not boxmd to, make the luresumption merely because of the alleged 
age of the document.* The presumption being based on the rule of expe¬ 
diency, unless the surroundmg circumstances satisfied the Court that the 
document was produced from prtmer custody it would be unsoxmd to admit 
it.” Where the Court chooses to make the presumption, no further prool 
of the facts is necessary under s. 

3 ‘Signature.*—■ Signature includes a mark, a mark being a sort of sym¬ 
bolic writing. The presumption of execution of a document under this 
section extends to a mark put on the document and it is taken to be the 
signature in the absence of proof to the contrary.** The section makes no 
provision for any presumption in regard to seals, nor can a seal be regarded 
as a signature within the definition of the word contained in the General 
Clauses Act.” 

Explanatlon^'Proper custody’ means the custody of any person so con¬ 
nected with the deed that his possession of it does not excite any suspicion 
of fraud.” It is not necessary that the document should be found in the 
best and the most proper place of deposit. The section insists only on a 
satisfactory account of the origin of the custody, and not on the history of 
the continuance. Possibly the origin of the custody was alone regarded as 
material because It is intelligible that ancient documents may be overlooked 
and left undisturbed notwithstanding a transfer of old, or creation of new, 
interests.” In illustrations (a) and (b) the documents are produced from 
their natural place of custody, in (c) A's custody is proper tinder the cir* 
cumstances. The provisions of the s^on read with the Explanation insist 
on a satisfactory accoxmt of the origin of the possession being given by the 
party relying upon the documents. The custody might not be in the strictest 
sense legal custody, but, whether it origmated in right or wrong, the origin 
must be explained. The Court must, therefore, examine the surrounding 
circumstances tending to establish the connection of the party producing 
the document with the person with whom the documents should naturally 
have been.” 


• J/ofWtijtA V. Trilamb?tai, (1929) 
31 Bom. L. B. 1270. 

*• Hudn'Touda T. Basanyowda, (1937) 
40 Bom. L. B. 202. 

** Mabendm A’alA SuruJ t. Ifetai 
Charan Ohosh. [1043] 1 Cal. 392. 

>» Shftilendmnaih Mitm v. Oirija- 
bhtuhan JUtitfrji, (1930) 63 Cal. 6S6. 

** Spteial ilaruigtr. Court of ITard*, 
Salrompur T, JTiriw* Prooad, (1936) 


II Luck. 33; JSri Prasad v. Special Ufa* 
nnyer. Court of Wards, Palrampur 
Estate, (1038) 12 Luck. 400. 

*• Eoe dem Heals v. Samples, (1938) 
8 Ad. & El. I5I. , 

*• Tajudin v. Govind, (1002) o 
Bom. L. B. 144. 27 Bom. 452. 

*• Pudrajouda V. Basan^ouda, (lOiT) 
40 Bom. L. B. 202. 
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Op the Exclusion of Oral by Docuhentaet Evidence. 

91. "Wheii the terms of a contract, or of a grant, or of any other 
disposition of property, have been reduced to the 
form of a document,’’ and in all cases in which 
to matter is required by law to be reduced to the 
form of doeuTOent. “ fonn of a document,^ no evidence shall be given in 
,. . . proof of the terms of such contract, grant or other 

^position of property, or of such matter, except the document itself, 
r secondary evidence of its contents in eases in which secondary 
endence is admissible under the provisions hereinbefore contained. 

Exception I.—When a public officer is required by law to be 
ppomted in writing, and when it is shown that any particular person 
as acted as such officer, the writing by which he is appointed need 
not be proved. 

2.—"^ills admitted to probate in India’^ may be pro- 
by the probate. 

thp —This section applies equally to cases in which 

i grants or dispositions of property referred to are con- 

amea in one document and to cases in which they are contained in 
more documents than one. 

2.—^\^ere there are more originals than one, one 
original only need be proved. 

a statement, in any document whatever, of 

elij^a ® referred to in this section, shall not pre- 

ae tfle admission of oral evidence as to the same fact. 

/ J ILLUSTRATIONS. 

^ ^ contract is contained in several letters, all the letters in which 

“ imist be proved. 

^ ^ contract is contained in a bill of exchange, the bill of exchange 
wust be proved. 

^ exchange is drawn in a set of three, one only need bo 


•^rtain i ^ ®®^tracts, in writing, with B, for the delivery of indigo upon 
vf oth contract menUons the fact that B had paid A the price 

Oral contracted for verbally on another occasion. 

Th* evidence is offered that no payment was made for the other indigo, 

(YT^- ^ ®'^°^sible. 

OraT ^ves B a receipt for money paid by B. 

Tfr.^ "^yidence is offered of the payment. 

Co ^ admissible. 

®iiher bv a transaction has been reduced to writing 

agreement of the parties or by reQiurement of law, the writing 


•Act in of 1951,8, 3, eoh. 
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becomes the exclusive memorial thereof, and no evidence shall be given to 
prove the transaction, except the document itself or secondary evidence of 
its contents where such evidence is admissible. This rule is based on the 
prmciple that the best evidence, o/ which the ease in its nature is susceptible, 
should always be presented.. .This rule does not demand the greatest amount 
of evidence which can possibly be given of any fact, but its design is to pre¬ 
vent the introduction of any, which, from the nature of the case, supposes 
that better evidence is in the possession of the party. It is adopted for the 
prevention of fraud, for, when better evidence is withheld, it is only fair to 
presume that the party has some sinister motive for not producing it, and 
that, if offered, his design would be frustrated. The rule thus becomes es¬ 
sential to the pure administration of justice.* 

Under this section 

(1) when the terms of (a) a contract, (&) a grant, or (c) any disposition 
of property have been reduced to the form of a document; and 

(2) where any matter is required by law to be reduced to the form of 
a document, 

then (a) the document itself, or (b) secondary evidence of its contents, 
must he put in evidence. 

The first provision refers to transactions voluntarily reduced to writing. 
The second refers to those cases in which any matter is required by law to 
be reduced to the form of a document, e g, sale of immovable property of 
the value of one hundred rupees and upwards, mortgage for an amount «- 
eeedmg one hundred rupees, a lease of immoveable property for a year at 
least, a trust of immovable property, a gift of immovable property, etc 

There are two exceptions to these provisions: 

(1) When a pubUc officer is required by Jaw to be appoint^ in writing, 
and any officer has acted as such, the writmg need not be prov«, 

(2) wills admitted to probate in India may be proved by the probate. 

The general rule laid down in this section Is also subject to the exceptions 

laid down in the following ss. 95 to 99- The section has no application when 
the writing is not evidence of the matter reduced to writing. 


Scope.—This section and s 92 define the cases in which documents are 
exclusive evidence of transactions whidi they embody. They o y app , 
the document evidencing a contract appears to contain all the erms ' 

The inference whether a writing was intended to contain the woe agreem 
may be drawn from the document itself as well as from extnnsic 
Sections 93-100 provide for the interpretation of documents by or evi e 


1. ‘When the terms.. .have been redneed to the form of a documen 
If parties have reduced all the terms of a contract or of a grant or o a 
disposition of property into writing then no parole evidence ^ . 

but if they intended only to reduce to writing a portion o e e 


r Taylor, 12th Edn., 8 391, p. 272. 
See Entiaham Alt v. Jamna Prasad. 
(1921) 24 Bom. L. R. 675. 48 1. A. 
3C5, where secondary ovidoaee of a sale- 
deed was admitted. 

* See Chovgatla v. Chaitar Stn^ 


(I877j P. n. 170. 18 of 1878 (C.v.llj 

FaMth Singh v. Mian SingK (18SJ) 
P B. No. 131 of 1883 (Civil). . 

• Chimanram MoUlalv. 
aavindram, (1931) 66 Bom. 180, i* 
Bom. L. R. 26. 
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wntract, then they are entitled to give parole evidence of the terms which 
they did not intend to reduce to writing.* Where parties to a contract agree 
to substitute a written instrument for an oral contract the ultimate contract 
IS deemed to be contained in the instrument alone and no oral evidence of its 
terms can be given thereafter.® This section excludes oral evidence as to the 
terms of a written contract. There is nothing to exclude oral evidence that 
there was no agreement between the parties and, therefore, no contract* 
Illustration fb) refers to the first part of the section 
A wakf ean be created orally under Muhammadan law, but when the 
erms of a dedication are reduced to the form of a writing, no evidence can 
^ given to prove the terms except the document itself or secondary evidence 


® contract was signed by the defendant personally and he 
^ ^ evidence to show that he was contractmg as agent 

^ ^ ®^e of his principal was disclosed at the time of the contract, 

1 was eld 'flat such evidence was not admissible for the purpose of exoner- 
3 mg a Contracting patty from liability, for that would be substituting a 
erent agreement from that evidenced by the writing* 

M ntattcr Is required by law to be reduced to the form of a docu* 
doeu Matter is requu^ by law to be reduced to the form of a 

ibe document itself must be put in m evidence, e g, deeds, 
wills, etc. No other evidence can be sub- 
bv 1 ^ writing exists. But where the matter is not required 

« IB *** W the form of a document, this section does not apply, 

a m rt agreement with transfer of possession sufficed to create 

Was** and therefore a mortgage could be proved oUunde even if there 
y ^ ^c^tered document* No oral evidence is admissible to prove the 
tain’ under a lease reduced to writing.” Where the document con- 

of it ^ ^*™saction is inadmissible for want of registration no other evidence 
plainti^^tf^^ be received. Where in a suit for redemption of land, the 
that possession was given to the defendant by way of secun^ 
evid^ or upwards but no registered deed was executed to 

hiadrn' ’bl ^ b'ansaction, oral evidence to prove the transaction was held 


cumf^**^***^” l-“This Exception is partly based on the maxim omivio proe- 
rite esse acta. “It os a general principle, that a person’s acting in 


^rinaih Boy, (H 
.?-V* See San^/am Ixi 
11889) p Y, Jehan Beg 

- 183 of 1880. r. 

flow 51 J- -R 

iSft«onamj/an £ 
<1835) G3 r'T“i Vedatfut' 

J6roAinv 

(1928) 8 Fat. 484j . 


hammed Khan v. Sheo BhUth Singh, 
(1029)5 Luck. 377. 

• Bbrdhimbhoy Pabaney Milts Co. 
Ltd. V. Hassan Mamooji, (1920) 23 
Bom. L. R. 767. 45 Bom. 1242. 

• Narsi v. Parshotlam, (1928) 30 
Bom. L. R. 1277, 62 Bom. 875; Sir 
Sayaji Bao v. Madhavrao, (1928) 30 
Bom. L. R. 1463, 63 Bom. 12. 

*• Lot Jiajendra Singh v, Jia/uinJ 
Ruiasdas, [1944) Nng. 704. 

Maung San Jtfiu v. Maiing Po 
Rlaing, (1025) 4 Ron. 1, f.b. 
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a public capacity Is prima facie evidence of his having been duly authorised 
so to do; and even though the ofBce be one the appointment to which must 
have been in writing, it is not, at least in the first instance, necessary to pro¬ 
duce the document, or account for non-production".‘* 

Exception 2.—Probate ^neans the copy of a_wfil certified under the seal 
of a Court of competent jurlsdIcQbn'mth a grant of'administration to the 
estate of the testator." Probate of a will is evidence of the contents of the- 
will against all the parties interested thereunder. Probate is secondary evi¬ 
dence, but it is made admissible by this section. 

Explanation 1.—Illustration (c) to the section exemplifies this Explana¬ 
tion. When parties negotiate at a distance by letters or telegrams, the entire 
mass of correspondence indicates the true nature of the agreement entered into 
by the parties. 

Explanation 2.—Illustration (c) exemplifies the meaning of this Expla¬ 
nation. See 8. 62, Explanations 1 and 2. Bills of exchange and bills of lading 
have more originals than one. 

Explanation S^Hlustrattons (d) and (e) exemplify this Explanation. 
When the contents of a document are in question, either as a facf in issue 
or a subaltemate principal fact, the document is the proper evidence of its 
own contents, and all derivative proof is rejected until its absence is ac¬ 
counted for. But when a written instrument or document of any description 
is not the fact in Issue, and is merely used as evidence to prove some fact, 
mdependent proof altunde is receivable, ^us, although a receipt has been 
given for the payment of money, proof of the fact of payment may be made 
by any person who witnessed it. A receipt for sums paid in part hquidation 
of a bond hypothecating immoveable property must be registered to render 
it admissible as evidence. Under illustration (e) to this section such pay* 
ments may nevertheless be proved by parole evidence, which is not excluded 
owing to the inadmissibility of the documentary evidence." 

In a sui^ which was brought for the price of goods sold and delivered, 
the plaintifi swore to the fact of the sale and tendered in evidence a written 
admission of the defendant that the goods had been supphed to him. The 
writing was rejected, as unstamped, and the suit was dismissed. It was held 
that the Judge should have allowed the plaintiif an opportunity of proving 
by oral testimony the delivery of the goods sold, and their value" So, al¬ 
though where the contents of a marriage register are in issue, verbal evidence 
of those contents is not receivable, yet the fact of the marriage may be prov¬ 
ed by the independent evidence of a person who was present at it.” 

Salt on promissory note InadmissiMe in evidence.—The ruhngs of the 
Indian High Courts on the question where money is lent to a person who 
passes a promissory note, but the note is inadmissible in evidence for want 
Best, 12th Edn., s. 356, pp. 313. (Civil); Sharaf Ali Khan v. Jagandar 
314. (1926) P. R. No. 98 of 1916 

>* The Indian Succession Act (Ci^). 

(XXXIX of 1925). B. 2(8p). ** Blnja Ram v. Rajmohun Roy< 

“ DaUp Singh v, Dnrga Prasad, (1881) 8 Cal 282. 

(1877) 1 AU. 442; Sul-h Dial v. Mani *• Balbhadar Prasad v. The Maha- 
Ram (1914) P. R. No. 29 of 191S ftyaAo/Retio, (1887) 9 AU. 351, 356. 
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of sxiffident stamp or for any other reason, may be classified into two classes 
lucidly enunciated by Garth, C. 3^ in Shetkh Afcbar v. Sfieilch Kfion,” in 
which the question was whether a copy of a lost promissory note, which 
was itself inadmissible as being insufficiently stamped, could be received 
in evidence. The Court held that it could not be received in evidence. 
Garth, C. J., said: “IVhen a cause of action for money is once complete in 
itself, whether for goods sold, or for money lent, or for any other claim, 
and the debtor then gives a bill or note to the creditor for payment of the 
money at a future time, the creditor, it the bill or note is not paid at matu¬ 
rity, may always, as a rule, sue for the original consideration, provided that 
he has not endorsed or lost or parted with the bill or note, imder such cir¬ 
cumstances as to make the debtor liable upon it to some third person. In 
such cases the bill or note is said to be taken by the creditor on occount oj 
the debt, and if it is not paid at maturity, the creditor may disregard the bill 
or note and sue for the original consideration . But when the original cause 
of action is the bill or note itself, and does not exist independently of it, as 
for instance, when, in consideration of A depositing money with B, B con¬ 
tracts by a promissory note to repay it with interest at six months’ date, 
here there is no cause of action for money lent, or otherwise than upon the 
note itself, because the deposit is made upon the terms contamed in the note 
and no other. In such a case the note is the only contract between the 
parties, and if for want of proper stamp or some other reason the note is 
not admissible in evidence, the creditor must lose his money.” In a later 
case, however, the same High Court tried to explain away the above case 
uid held in a suit brought on a hatchiria (promissory note) bearing an in¬ 
sufficient stamp and in which the defendant admitted the loan but pleaded 
payment, that the promissory note was not admissible in evidence but the 
plaintiff had a cause of action Independently of it.“ Subsequently in another 
case it laid down that the question, whether, when a bill or note is found 
to be inadmissible in evidence, the payee can sue on the original consider¬ 
ation, depends upon whether the cause of action with regard to the original 
consideration is one, which is complete in itself, and the debtor then gives 
a bUl or note to the creditor for payment of the money at a future time. 
If this be so, then the plaintiff may disregard the promissory note, if he 
choose^, and sue upon the original debt. "Where, however, the original cause 
of action is a bill or note itself and does not exist independently of it, then 
the plaintiff cannot disregard the note and sue for the original consideration.” 

The Bombay High Court approved of the principle stated in Sheikh AJebar 
V. Sheikh Khan” in a case in which the plaintiff sued to recover from the 
defendant the balance of a debt due on an unstamped note passed to him by 
we defendant for a consideration of Rs. 38. The note recited that the defen- 
^^t had received the amount, and would repay it after three months from 

_ ” (18S1) 7 Cal. 266, 259; JiadhatajH It is disapproved by the Allahabad 
V. Abhoychum Jiluur, (1882) High Court in Nasir Khan v. Bam 
« Cal. 721. JtfoAan. (19301 63 All. 114, f.b. 

Pramatha Nath Sandal T. Dwarla ” Ramendramohan Tagore v. Ke- 
^ath Dev, (1896) 23 Cal. 851, followiDR rtaftchandra Cftanda, (1934) 61 Cal. 433. 
^olap Chand Marwaree v. Thakurani *• (1881) 7 Cal. 256. 

•woAoJoow Koaree, (1878) 3 Cal. 314. 
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the date of its execution. The defendant admitted, by his written statement, 
execution of the note and the receipt of Rs. 37 in the shape of paddy, but 
alleged that he had paid off the debt. He also contended that the note being 
unstamped could not be admitted m evidence. It was held that the docu¬ 
ment sued on was a promissory note, and that the suit being brought on 
it as the original cause of action, the admission of its contents by the defen¬ 
dant did not avail the plaintiff, the document itself being inadmissible for 
want of a stamp and that the plaintiff could not recover irrespectively of the 
promissory note, as he did not seek to prove the consideration othenvise than 
by the note, which was madmissible in evidence and the admission contained 
in the defendant’s written statement did not amount to an admission of the 
claim as for money lent" The distinction beUveen cases in which a suit is 
brought solely on a pronussory note or kundi, and cases in which there is 
and can be a claim to recover the original loan, has been acknowledged.** 
'Where there is an independent admission of a loan, the holder of a hundi, 
bill or note, which is defective, and inadmissible in evidence for want of a 
stamp, may still sue on the consideration the person to whom he gave it, 
though he cannot use the bill in support of his suit" 

The Madras High Court has in a full bench case held that whether a suit 
lies on the debt apart from the instrument depends on the circumstances under 
which the instrument is executed. If the promissory note embodies all the 
terms of the contract and the instrument is improperly stamped no suit on 
the debt will he This section and s 35 of the Indian Stamp Act bar the way. 
But if it does not embody all the terms of the contract, the true nature of 
the transaction can be proved and, where an instrument has been given as 
a collateral security or by way of conditional payment, a suit on the debt will 
lie The fact that the execution of the promissory note is contemporaneous 
with the borrowing cannot exclude the possibility of the instrument having 
been given as collateral security or by way of conditional payment. There 
is no presumption that the giving of a promissory note by a debtor to his- 
creditor operates as a conditional payment only. A lender suing on the ori¬ 
ginal consideration on the ground that the instrument was given by way of 
conditional payment must prove facts which warrant that inference" 

The Allahabad High Court has in a full bench case laid down that it is 
not open to a party who has lent money on terms recorded in a promissory 
note, which turns out to be inadmissible in evidence for want of proper 
stamp duty, to recover his money by proving orally the terms of the contract, 
in contravention of the provision of ttiis section “ In a later full bench case 
it laid down that the entire terms of the contract were embodied in the pro¬ 
missory note in the above Nazir’s case, but where all the substantial terms 
of the contract have not been embodied in the promissory note and where 


ti Damodar Jagannath v. Afmaram 
Babajt, (1888)12 Bom. 443; Jacob Co. 
V. r«cuoi«!/, (1926) 29 Bom. L. R. 432. 

** Clicnbaiapa v. LaMiman Jtany- 
Chandra, (1893) 18 Bom. 369. 

** Kria}-na]\ v. (1899) 24 

Bom. 360, 2 Bora. L. K. 25; Banehhod 
V. Bavjthhai, (1925) 28 Bom. L. R, 631; 


JttKib <fr Co V. Vicumsty, (1926) 29 
Bom. L B. 432; Somabhai v. Kalyan- 
bhai, (1937) 40 Bom. L. R. 174. 

«* Ptnimal Chettiar v. Kamahahi 
Atntnal, (193SJ Iffad. 933, X.D. 

** Nazir Khan v. Bam Mohan, 
(1930) 53 All. 114. r.B.; Copi Nath v. 
Snmali ChamtU. [1938] All. 741. • 
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the promissory note is inadmissible in evidence for defect of proper stamp, 
it IS open to the plaintiff to prove the terms of the contract. It is also pointed 
out by some of the Judges that the distinction laid down m Nazir's case 
between cases where the money passed contemporaneously with the execution 
of the pro-note and where it was antecedent in time to the latter is xmreal 
and artificial.* Where a loan was already existing, and part of it had been 
repaid and a promissory note was executed in favour of the creditor for the 
balance, it was held that the existence of the promissory note did not debar 
the creditor from resorting to his original consideration or exclude evidence 
of the oral acknowledgment of the debt.* 

The Patna High Court has held that where the lending of money and the 
execution of a promissory note for repayment of it are contemporaneous, the 
plaintiff in a suit for recovery of the money, is entitled to adduce evidence 
other than the promissory note itself, in order to prove the loan. Where, 
therefore, a handnote bore a one-anna stamp instead of a two-annas stamp 
and was therefore inadmissible in evidence, it was held that the plamtiff was 
entitled to prove the loan by other evidence.* Every loan carries with it a 
contract to repay and if a handnote, which forms the evidence of the trans¬ 
action, cannot be accepted in evidence for some reason or other, there is 
nothing jn law to prevent the plaintiff from giving other evidence as regards 
the loan and if he can satisfy the Court as regards the truth of his version, 
he Is entitled to a decree-* Where there is a partition deed which Is inad¬ 
missible in evidence for want of registration it is open to the defendants to 
prove a previous partition by any other evidence and this section will not 
operate as a bar to the admissibility of sudi evidence* 

The lehore High Court has held that where a negotiable instrument 
taken on account of pre-existing debt is inadmissible in evidence, the creditor 
may sue for the original consideration, but when the original cause of action 
is the instrument itself and does not exist independently of it, the plaintiff 
cannot sue except upon the instrument Whether there is a cause of action 
independent of the instrument upon which independent evidence may be 
given, depends upon the question whether the plaintiff can allege any con¬ 
tract as the basis of his suit which is not the contract reduced to the form 
of a document. Where the money advanced a short time before the actual 
execution of a hundi was advanced on the security of the hundi and the 
agreement between the parties was that the loan should be made in con¬ 
sideration of the hundt, it was held that there was no cause of action mdc- 
pendent of the himdt, and as the hund* was inadmissible in evidence on tho 
ground that it was insufficiently stamped, and no secondary evidence could 
be given under this section, the plaintiff must fail.* 

The Rangoon High Court has laid down several principles in a full bench 
case. The giving of a negotiable security by a debtor to his creditor operates. 


1 Shef> Nath Praiad v. Sarju Nonia, 
119-131 All 610. 641. F.B. 

» Htra Lai v. Datadin, (1881) 4 
All. 135, Benarai Daa v. Bhtkhari Daa, 
(1881) 3 AH 717. 

* Dhaneawar Sahu v, J?a»nr«p Qir, 
(1028) 7 Pat. 845. 

* Abdul Muhammad Khan v. Jlfa- 


hnnnndn Vvadhuava, (1931) 11 Pat. 

13*5 See Bajn Lai Bahadur Singh T, 
Shetlh Oulam Taain, (1932) 29 N. L. 

R. 131. 

* Itamivceshwar v. Gojodlior, (1950) 
29 Pat. 980 

• Chanda Sinoh T. The Amritsar 
Banling Co , (1921) 2 Lah. 330. 
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prima facie, as a conditional payment only, and not as a satisfaction of the 
debt, unless the parties agree so to treat it Such a conditional payment is 
liable to be defeated on non-payment of the negotiable instrument at maturity. 
If the negotiable instrument is given by the borrower to the lender and the 
negotiable instrument is itself the consideration for the loan, or if the in¬ 
strument IS accepted as an accord and satisfaction of the original debt, the 
lender is restricted to his rights under the negotiable instrument by which 
he must stand or fall If it is agreed between the parties that the instrument 
shall be taken merely as collateral security for the repayment of the loan, 
the lender is entitled to sue upon the original consideration independently of 
the security, and without regard to any rights that he may possess under the 
instrument If all the terms of the agieement under which the loan was 
made have been embodied m a negotiable instrument or m any other docu¬ 
ment no evidence can be adduced m proof of the terms of the contract ex¬ 
cept the document itself, and if such document is for any reason inadmissible 
in evidence, the suit must fail. Normally and prima facie a lender is regard¬ 
ed as taking a negotiable instiument only as conditional payment and not in 
satisfaction of the loan 'Where the handing over of the money and of the 
instrument is simultaneous it does not follow that the instrument is the sde 
repository of the terms of the agreement It is net the time when, but the 
tc’ms upon which, the loan was made that matters and that is a question ol 
fact to be determined according to the particular circumstances obtaining in 
each case * 

In a full bench case the late Chief Court of Oudh laid down that it was 
open to the paijty who had lent money on terms recorded in a promissory note, 
which turned out to be inadmissible m evidence for want of proper stamp 
duty, to recover his money by proving orally the advance of the loan although 
oral evidence to prove the terms of the contract was inadmissible * Where a 
promissory note is not admisMblo m evidence, being insufEciently stamped, 
the covenant for interest allcsod to have been contained m the promissory 
note cannot be proved and the party lending the money cannot be granted 
interest as interest, but he is entitled to some compen: ation for bemg deprived 
of his money and the amount of compensation can best be calculated in the 
same manner as interest is calculated" 

CASES.—Confession.—A confession of an accused person made to a Magis¬ 
trate holding an inquiry is a matter required by law to be reduced to the 
form of a document withm the meaning of this section, and no evidence can 
be given of the terms of such a confession except the record, if any, made 
under s S64 of the Code of Criminal Procedure’" 

■Deposition—The omission to read over his deposition to the witness, m 
accordance with Order XVIII, rule 5, of the Civil Procedure Code, renders 
the same inadmissible in evidence against him on his subsequent trial for 

’ ZfaiJn' 7 CJiitV Hoff-an X. JI A. XatJ.lu^^rn'/hv GirjfiBuxSiiir7/i,(t020) 
Karecm Oonirr <0 Co., (IU"4) 12 Dan. 6 Luck. 22 j 

500. r.n See A/rttiJi'i K>it v. Ma Ma * Dattv. Gai’a rrcif:ad, 

Gnle, (HtlO) 1C L. B. It. 54. r.n 0 Luck. 207. 

* Kunwar Bahadur y, Suraj Edkh^, ’• BtnjKTor v. Oidalfu, (10J3) 3o 
(1052) 7 Luck. CGO. rn, approving AIL 260 



SECS. 91-92.] exclusion OP tikiL EvidexceI; ' 193 

forgery and oral evK^cer'bf its^eo^ents is'eJaludrf by this section " 

rnrcgistcretl "'b^lookVd ^nto-^or coWaterat'■piirpose^’^ 

Under the proviso now added to s. 49 of the Indian Registration Act, an un¬ 
registered document alTecting immovable property and required to be re¬ 
gistered may be received as evidence of a contract in a suit for specific per¬ 
formance, or as evidence of part performance of a contract, or as evidence 
of any collateral transaction not reqxured to be effected by a registered instru¬ 
ment The proviso is declaratory of what was previously the law An 
unregistered document, though inadmissible as evidence of a transaction effect¬ 
ing immoveable property, was admissiUe as evidence of collateral facts " Such 
document is admissible m evidence to prove the nature of the possession oi 
the person who holds under it“ In a suit to recover possession of certain 
property as joint undivided property the defendant relied on an earlier un¬ 
registered partition deed to show that the property in dispute was not joint 
but separate. It was held that the partition deed was admissible m evidence 
as it was not intended to prove its terms but all that the Court had been con¬ 
cerned with was to find out whether particular properties claimed by tlie 
plaintiff to be joint family property were at the date of the suit joint ot 
separate" 

Where a document, itself legally madmissible In evidence, was subsequent¬ 
ly referred to and partly incorporated m a second document of similar import 
duly executed between the same parties and registered according to lav. jt 
was hold that the earlier document might be referred to for the puniose of 
explaining and amplifying the terms of the second, end of arriving at a cor¬ 
rect conclusion as to the true nature of the transaction into which the portics 
had entered’® 

The Madras High Court has held that where the instrument of partition, 
being unregistered, c-mnot be admitted as evidence of the transaction, oral 
^videnco to prove the terms of the agreement is barred.” 

,'92. When till? toms of nny sneh contmot, crant or other diS' 

' position of property,'' or any matter required hv 

r.Triii»ionorf'i.t"n<v jaw to be leihieed to the form of a document.® 

ft oral iiffrwnwnt. proved aeCOrtlillC tO the last <Jei‘tloil.3 

no evideiiee of anv oral agreement or statement 
shall be admitted, ns bet^veen the parties to nny Rueh instrument or 
their representatives in inlerest.-* for the purpose of contrndietin?, 
vnryinsr, addiiift to, or snbtraetincr fioni, its terms; 
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Vroviso (1 ).—Any fact nay be proved which would invalidate 
any document, or which would entitle any person to any decree or 
order relatm;^ thereto, such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contracting party, want or 
failure of consideration, or mistake in fact or law. 

Proviso (2 ).—The existence of any separate oral agreement as 
to any matter on which a document is silent, and which is not incon¬ 
sistent with its terms, may be proved. In considering whether or 
not this proviso applies, the Court shall have regard to the degree of 
formality of the document. 

Proviso (3 ).—The existence of any separate oral agreement, 
constituting a condition precedent to the attaching of any obligation 
under any such contract, grant or disposition of property, may be 
proved. 

Proviso (4 ).—The existence of aii3' distinct subsequent oral 
agreement to rescind or modify any such contract, grant or disposi¬ 
tion of property, may be proved, except in cases in which such con¬ 
tract, grant or disposition of property is by law required to be in 
writing, or has been registered according to the law in force for the 
time being as to the registration of documents. 

Proviso (5 ).—Any usage or custom bj' which incidents not ex¬ 
pressly mentioned in any contract are usually annexed to contracts 
of that description, may be proved • 

Provided that the annexing of such incident would not be repug¬ 
nant to, or inconsistent with, the express terms of the contract. 

Proviso (6 ).—Any fact may be proved which shows in what 
manner the language of a document is related to existing facts 

ILLUSTKATIONS 

(a) A policy of insurance is effected on goods “in ships from Calcutta to 
London.” Ihe goods are shipped in a particular ship which is lost The fact 
that that particular ship was orally excepted from the policy cannot be proved. 

(b) A agrees absolutely m writing to pay B Rs. 1,000 on the first March, 
1873. The fact that, at the same time an oral agreement was made that the 
money should not be paid till the thirty-first March cannot be proved. 

(c) An estate called "the Rampur Tea Estate” is sold by a deed which 
contains a map of the property sold. The facts that land not included in the 
map had always been regarded as part of the estate and was meant to pass by 
the deed cannot be proved 

(d) A enters into a written contract with B to work certain mines, the 
property of B, upon certain terms. A was induced to do so by a mis¬ 
representation of B’s as to their value. This fact may be proved 

fe) A institutes a suit against B for the specific performance of a contract, 
and also prays that the contract may be re'ormed as to one of its provisions, as 
that provision was inserted in it by mistake A may prove that such a mistake 
was made as would by law entitle him to have the contract reformed. 

(/! A orders goods of B by a letter in which nothing is 'said as to the 
time of payment, and accepts the goods on delivery. B sues A for the price 
A may show that the goods were supplied on credit for a term still unexpired. 
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for the purpose of (t) contradicting, varying, fiti) adding to, or (w) sub¬ 
tracting from its terms. There are sk exceptions to this— 

(1) Any fact which would (i) invalidate any_ilocunient, or (t-i) entitle 
any person to any decree or order relating"^tiiereto' may be proved, such as 
fraud, intimidation, illegality, failure of consideration, mistake in fact or law. 

(2) Any separate oral agreement (i) as to any matter on which the 

document is silent, and (n) which is not inconsistent with Its terms, may be 
proved. — - - - 

(3) Any separate oral agreement, constituting a condition precedent to 
the attaching of any obligation under the document, may be proved. 

(4) Any subsequent oral agreement to rescind or modify any such con¬ 
tract, grant, or disposition of property, may be proved, except when such 
contract or grant (i) is required to be in wntmg, or (it) has been registered. 

(5) Any usage or custom by which incidents not expressly mentioned 
in any contract are usually annexed to such contracts, may be proved if they 
are not repugnant to, or inconsistent with, its express terms. 

(6) Any fact which shows in what manner the language of the docu¬ 
ment IS related to existing facts, may be proved. 

This section is supplementary to s. 91 and is, to some extent, implied in 
it If the contract, grant or disposition has been reduced into writing, s. 91 
says no evidence shall be given of it, except the document Itself, and this 
rule would he m vain, unless, as is said in this section, it was also forbidden 
to contradict, vary, add to, or subtract from. Its terms** 

Scope.—The section applies only where, upon the face of it, the written 
instrument appears to contain the whole contract.*’ If the parties have 
intended to reduce all the terms of the contract into writing, then no parole 
evidence is admissible; but if they intended only to reduce into writing a 
portion of the terms of the contract, then they arc entitled to give parole 
evidence of the terms which they did not intend to reduce into \vTiting.® 

Itrn.ninl lran«.^ctJon —This section applies only to the terms of a transfer 
and docs not preclude the admission of any evidence to show the benami 
character of the transaction** 

1. ‘tTbrn the term* of any i:ncli contract, grant or otlier disposition of 
projicrfy.*—These words, when read with the words "as between the parties 
to any such instrument” which follow them, refer to bilateral instruments 
only and not to unilateral instruments, such as wills and powers-of-attomey. 
0ml evidence ns to the ‘terms’ of a written contract is excluded. There is 
nothing to exclude oral evidence that there 'vas no agreement between the 
p.irties and therefore no contract.*’ The recital in a sale dcctl that there are 
no encumbrances on the property sold is not n term of contract, and evidence 

»* MftAhv. 71.. Tmino. *• Tailor of Pnr. 

fcAo.’T./ffl. Hem. L.R. folpmcrff. (IWO) 32 Mnd. 411. 4'.l: 

"'n v, S'lni Knhit 

*• Cu'-a V. (ISSO) 6 C«l. (1001) 3rod. 320, 

321 317. ** Tji'tonmj't Mu'M>’;nr v. I r'M- 

• • .fMrino /Vitt V. f-rinotft 2?oy, lAnnn*. (1011) 31 H'^m. L. It. 373, 
(isirt) 17 Ca!. 1760. 177. I.A. 12t5, 50 Mn-I. 410. 
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to prove that the vendee was aware of certain liability on the property and 
purchased it subject to such habUlty is admissible ■* 

S. ‘Or any matter required by law to be reduced to the form of a docu* 
Hient.’— These words, when read with the words “as between -the parties" 
and “any oral agreement and statement,” refer to bilateral contracts, grants 
or otlicrTlIspositions of property, which the law reqtiires to be reduced to 
writing and not to every matter whiidi the law requires to be reduced to 
writing. 

3. ‘Have been proved according to tbo last section.*—The provisions of 
the section come into force when the written instruments teftned to in the 
section have been proved in accordance with the provisions of s- 91, that is, 
either by the production of the document itself, or by the production of the 
secondarj* evidence of it, 

4. ‘Xo evidence of any oral ngreenicnt or statement shalt be admitted, 
as between the parties to any such Instrument or thcln representatives In 
interest.*— The section forbids the admission of evidence of an oral agreement 
for the purpose of contradicting, varymg, adding to, or subtracting from the 
terms of a uTittcn document as between ^e parties to such document or their 
representatives in interest The rule of exclusion laid down in the section 
does not apply to the case of a third party who is not a party to the docu¬ 
ment. On the contrary, s 99 distinctly provides that persons who aio not 
parties to a document may give evidence tending to show a contcmpoTancoua 
agreement varying the terms of the document.® Extraneous evidence to 
show that the parties to a sale-deed had no intention of conveying a parti¬ 
cular item of property included in the deed is admissible where the person 
challenging the transfer is not a party to the deed.’ 


The words-‘between the parlies to any such mstrument|-do-not prcclud^^ 
one of two persons in whoso favour a deed of sale purported to bo. executed 
from proving by oral evidence m a suit by the one against the other, that 
the defendant was not a real but a nominal party only to a purchase, and 
that the plaintiff was solely entitled to the property to which it related/M 
conveyed certain houses and premises to plaintiS and defendant jointly by 
a sale-deed. Plaintiff sued defendant for ejectment from the promises, 
alleging that he alone was the veal purchaser, and that defendant was only 
nominally associated with him in the deed. It was held that this section did 
not preclude the plaintiff from showing bjr oral evidence that he alone v.'as 
the real purchaser, notwithstanding that the defendant was described in tbs 
sale-deed as one of the two purchasers.* The plaintiff sued to recover money 
which he had been compelled to pay in virtue of a mortgage executed by his 
two balf-eisters and himself. His claim was based on the plea the*, though 
appearing in the bond as a co-obligor, he was in reality merely a surety. 

It was held that evidence was admissible to show that the plaintiff executed 


Muninatnijan lirddi v. Chinna- 
s^cnmtj Ootrnder, [19.'i3] ^lys. 29. 

** EaT'slri Dayal v. bancha, (1906) 
2S All 473 

• 7?ani SuruUr J/af v. CdlUetor 


Gonlchptir, ( 1970 ) 62 . 411 . 707 . 

• V. Madho Xj-ju 

10 AH. 421. See PoUt - 

hlahometl Madeiri-'. (’ 

U. B. R. tlS02.<)6) 354 
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the mortgage bond as a surety only.* The Rangoon High Court has dissented 
from this view and held that oral evidence to show that one of the executants 
of a monetary bond to the knowledge of the money-lender signed it only as 
a surety is not admissible.* The Privy Council has held that oral evidence is 
inadmissible to show that the person who has signed a promissory note is 
not hable but some one else is® 

The section does not prevent proof of a fraudulent dealmg with a third 
person's property or proof of notice that the property purporting to be 
absolutely conveyed in fact belonged to a third person who was not a party to 
the conveyance* As between the parties to an absolute conveyance this 
section precluded the giving of oral evidence to prove that the transaction 
was intended to be a mortgage. But where the grantee took knowing that a 
third person was the owner of the property and the grantor was only a 
mortgagee, and that the intention of all parties was merely to transfer the 
mortgage, oral evidence of the third parly’s rights was admissible to prove 
the real nature of the transaction’ 

The mere fact that both the parties have not signed a contract will not 
make the agreement oral withm the meaning of ss 91 and 92, because these 
sections only require the terms to be reduced to writing and not the whole 
contract m the sense of signatures and dales and so forth Even where 
signatures are absent on an agreement or the proposal and acceptance are 
not entered in it, it would still be hit by ss 91 and 92 provided the “terms,” 
meaning all the terms, are embodied in the written agreement. The absence 
of signatures could be used as good evidence of the fact that the document 
was not intended to be Hnal and binding But the mere absence of signatures 
would not prevent the document from being the final depository of the inten¬ 
tion of parties, any more than the presence of signatures would operate to 
bind if it could be established that the signing was conditional.® 

5. ‘For the purpose of contradicting, varying, adding to, or subtracting 
from, Its terms.'—This is what the section forbids. But it does not prevent 
B party to a contract from showing by oral evidence that the consideration is 
different from that described in the contract It is therefore open to a party 
to show that that part of the consideration as to rent payable in terms of a 
lease represented a past debt for rent and not a future liability arising under 
the contract* 

Evidence of Intention, acts and conduct.—The Privy Council laid down 
in Balfcishen v. Legge that oral evidence of intention is not admissible for the 
purpose of construing a deed or ascertaining the intention of the parties to the 
deed A deed of sale of land for value was accompanied by a deed of agree- 
* Shamsh-ul-Jahan Bfnam'v. Ahmnd 35 Bom L. R. 1197. 

IJ'ah KAan, (1903) All Khuda- * Maung Kytn v. Ma Shwe La, 

wand Karim V Karendra Nath, (1935) (1911) 13 Bom L R. 797, 3S Cal 892. 

58 All. 548; Mohammad Husain v. Lola 38 I A. 146 

Banomrtn Prasad, (1942) 18 Lu3fc 81. ’ Maw^ Kyin v. Ma Shwe La, 

« MaunqKoOytv.U.Kyaw,{\92,l) (1917) 44 I. A 236, 20 Bom L. R. 

5 Ran 168 278, 4.5 Cal 32f). 

» National Bank of Vpptr India, * Balram v. Mahadeo, [1949] Nag. 
Limited V. Bansidhar, (1029) a Luck 849. 

1. 32 Bom. L R 136, 57 I. A 1; • Abdallaiin v. Maung Ne Dun, 

Kkumaji Gajaji tfr Co v Bamaji, (1933) (1929) 7 Ran. 292. 
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ment between the parties for purchase bade by the vendor of the land on pay¬ 
ment by him of money to the vendee on a future date fixed. The deeds were 
followed by transfer of possession to the vendee, and his receipt of the profits. 
The vendor did not exercise his right of re-purchase; but after many years, 
gave notice of his mtention to redeem, and sued to enforce his right of re¬ 
demption as upon a mortgage by conditional sale. The Privy Council held 
that oral evidence for the purpose of ascertaining the mtention of the parties 
to the deeds was not admissible and that the case must be decided on a consi¬ 
deration of the contents of the documents themselves with such extrinsic evi¬ 
dence of surroimdmg circumstances as may be required to show in what man¬ 
ner the language of the document was related to existing facts’" Even after 
this pronouncement of the Judicial Committee there was a conflict of view 
between the Bombay and the Madras High Courts on the one hand and the 
Calcutta High Court on the other on the question whether oral evidence as 
to acts and conduct of parties subsequent to a deed was admissible to show 
that what on the face of it was a conveyance of sale was in reality a mortgage. 
The High Courts of Bombay" and Madras’" were of opmion that such evidence 
was not admissible The former Chief Court of Lower Burma” and the former 
Judicial Commissioner’s Court of Upper Burma'* followed this view. On the 
other hand the Calcutta High Court” was of opinion that such evidence was 
admissible. The former Chief Court of the Punjab” had adopted the view of 
the Calcutta High Court. This conflict has been set at rest by the Privy 
Council in Maung Kyxn’s case, above referred to, m which it has expressly 
overruled the decisions of the Calcutta High Court and approved those of 
the Bombay and the Madras High Courts It has held that as between the 
parties to an absolute conveyance this section precludes the giving of oral 
evidence to prove that the transaction was intended to be a mortgage.” 

Though this section precludes oral evidence of intention for the purpose 
of construing deeds or proving the mtention of the parties, it merely prescribes 
a rule of evidence, and does not fetter the Court’s power to arrive at the true 
meaning and effect of a document In the light of all the circumstances sur¬ 
rounding the transaction.” 

It is always permissible to look to the surroundmg circumstances to see in 
what manner the language of a document was related to existing facts. A 


Salkiahtn v, lAg'tt, (1899) 2 Bom 
L. R. 523, 27 I. A. 58, 22 All. 1«. 
il/n/ian* v. Khandu, (1924) 26 Bom. 
L. R. 742, P.C.; v. Narayan, 

fl9421 Nag. 692; Keaarbai v. Rajabhau, 
[1944] Nag. 141. 

Daitoo V, JtamcAandm, (1905) 30 
Bom. 119, 7 Bom. L R. 009, Abaji v. 
Larman, (1906) 30 Bom. 420, 8 Bom. 
L. R. 5o3. 

Achutaramaraju. v. Suhbaraju, 
(1901) 25 Mad. 7. 

AfoTHiy Bin V. JJa Hlning, (1906) 
3 L. B R. 100. r.B 

Mi Gi/tre v. Kasban Ram. (lOOS) 
2 U. B. R. (1907.1909) (Evi.) 15. 

** Preonath SiMba v. Madhu Sudan 


Bhuti/a, (1893) 25 Cal. 603, ra.; Khan- 
kar Abdur Rahman v Ah Hafts, (1900) 
28 Cal. 256; lilahomed Ah Hossein v. 
Nasir Ah. (1901) 23 Cal. 289 

** A&dul Ohafur Khan v. Abdul 
Kadir, (1901) P, R. No. 72 of 1901 
(Civil), Bulaki Mai v. C. J Floyd, 
0911) P.R No 27 of 1911 (Civil). 

Jfawny Kyin v. Ma Skw La, 
(1917) 44 I. A. 236, 20 Bom. L. R. 
278. 45 Cal. 320, 9 L. B. R 114;J/aun5r 
Shwe Phoo V. Maung Tun Shin. (1927) 5 
Ran 644. ' i / 

•* Baijnath Singli v. Hajte Valhi 
Mahon\ed, (1924) 27 Bom. L. R. 7S7, 
3 Ran. 106, p.c. 
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party is not precluded from showing that the writing was not the contract 
bet%vecn the parties but was only a fictitious or colourable device which cloak¬ 
ed Eomethms else’* 

Evidence of subsequent conduct is not admissible for construing a docu¬ 
ment when the words ui>cd are plain** 

CASES.—Intention, conduct, etc.—The plaintiff sued to recover posses¬ 
sion of land contending that the document imder which the defendants held 
tile land, though in form an absolute conveyance, was intended to operate 
merely os a mortgage. The plaintilFs contention was based on the ground that 
the consideration was a previously existmg debt and not money paid at the 
tunc, that the plaintiff’s father, notwithstanding the execution of the deed, 
remained m possession until his death and that after his death his widow re- 
mamed in possession for three years, that there was no transfer of the land 
into the kliata of the transferee, and that the consideration was grossly inade¬ 
quate It was held that the transaction was an out-and-out sale and no evi¬ 
dence of the several circumstances rebed on could be admitted to show that 


it was a mortgage*’ The plaintiffs, who were agriculturbts, brought a suit to 
redeem and the defendant contended that the transaction in suit was a sale 
out-and-out and not a mortgage The lower Court held that the transaction 
was a mortgage and allowed redemption It was held that evidence of inten¬ 
tion could not be given for the purpose merely of construing a document 
which purported to be a sale out-and-out and not a mortgage." 

A deed of sale of immoveable property and an agreement for re-sale to 
the vendor do not together constitute a mortgage unless it appears from the 
documents, in the light of surrounding circumstances, that the parties so In¬ 
tended. The intention of the parties, whidi is the test in such a case, must 
be gathered from the language of the docxnnents themselves." 

Oral cTblence Inadmissible to vary terms.—-The executant of a promis¬ 
sory note cannot be permitted to prove a separate agreement according to 
which the sum specified Jn the note was not, as expressed therein, payable on 
demand, but only after the adjustment of some accounts between the parties." 
No oral evidence is admissible to vary the amount of price fixed in a register¬ 
ed sale-deed" or the terms of a cheque which is a negotiable instrument’ or 


*• Afaram t. LuMhnhwar, [1039] 

N«e. 1. 

*• y. 

[1013] Xac. 10. 

•' IXitM y. Ik'iTntfittndm, (1003) 7 
IVtm. 1. T\. 000. 30 Bern 110; Ketbrnr. 
mo y. (J'lOO) A Bom. E H. CS7; 

/?0» Adbnr T. (1021) 21 Bom. 

I, . It. 23*'; Tnltlch^n'l v. /(fmomm, 

fl023) 25 Bom. E. It. R)«l; v. 

TSomrt,. [I9*.n] T. C. 411. 

*’ d('V* V. EoTTTKjn. (lOOft) Bom. 
42fl. R 1., It. .V.3: ^IrAur 

mfu T. Fu*-’-^Tr>;u, (loot) 2.3 3t«<l 7. 
»» y. ll'rtAiE 

(lOlfll 10 Horn. E. n. I, 43 

J. A. 3« All. 

M Sri Htrt y. /Jim aeftl 

(192:) 44 AIL 521. Tils rw. 


tiA9 l>een diwented from in n siil^se- 
nu<*nt TAso in which tho iwmo ITich 
Court hold that esideripe to ahow that 
an Instrument like a promissory note, 
llwv title lo whirh penemlly pA««es l>y 
sleliveTy, sca* d-hvereil eonthtinnslly 
or for n ap^einl purpose only, and not 
forth*purpose of trsfisf-'ninsahsohitelv 
llm property therein, is not onlv wl* 
missiW* hut is pTveiselv the rU«s of 
rvidene* eonlemplnle*! )jy •. 4fl of the 
Necotiabl* Tnstrtiments Art and thf* 
aertion: FKro v. fToAi'oJ /’ruev*. 

finjjj 4'* AIL 4fil; Ej"* f* 

Kubori M, (I92S) :a All. 7.31 

W Sfr T. / 7 .J*nn Krit^M 

lyrr, (1913) 3«i 511. 

I «'o?.ve yf.irhrU y. A. K. rmsf*/. 

(1023) 52 caJ. rn. 
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the rate of interest different* from tiiat in the written contract. A mortgage 
with possession was executed in plamtilf’s favour for a term of ten years. 
Possession was not, in fact, taken by the plaintiff, but by a second document 
of even date, the mortgaged land was leased to the mortgagor for the same 
terms at an annual rent. The Court of the Judicial Commissioner held that 
reading the mortgage with the lease of even date, and taking into account the 
fact that possession had remamed all along with the mortgagor and that there 
had been other similar transactions between the parties, the mortgage should 
be construed only as a simple mortgage. The Privy Council held that this 
section forbade the admission or consideration of evidence as to the intention 
of the parties or to contradict the express terms of the document, and that 
the mortgage m question was, as it purported, on the face of it, to be a 
possessory mortgage 

An oral agreement not to execute a decree, entered mto between the par¬ 
ties after the filing of the suit and before the passing of the decree, provided 
the defendant did not contest the suit, is admissible m evidence as it does not 
vary the terms of the decree, and can be pleaded m bar of execution * 

Where a document purports to be an absolute sale, a contemporaneous 
unregistered agreement giving the vendor the right of redemption is inadmis¬ 
sible to prove that the deed of sale is m reabty a mortgage.' 

Oral cvldCRce luadcuissitilc to contradict written tcrms.~In a suit for a 
declaration that an apparent sale-deed executed by the plaintiff was a mort¬ 
gage and for redemption, the lower Courts allowed the plaintiff to adduce evi¬ 
dence to prove that the defendant at the time of the execution of the sale-deed 
represented to the plaintiff that the sale-deed would not be enforced as such. 
It was held that no evidence of a contemporaneous agreement, or promise, or 
representation inconsistent with the written document could be admitted.* In 
a suit for a decree for sale for the mortgage amoxmt due under an admittedly 
usufructuary mortgage the defendants contended that there was a contempo¬ 
raneous oral agreement to treat the usufructuary deed as a simple mortgage 
and that transfer of possession was never intended. On the Question whether 
evidence in support of the oral agreement could be allowed to be let m, it 
was held that the Courts should give effect to the intention expressed in the 
document and that the contemporaneous oral agreement was inadmissible in 
evidence.* A registered document, which on the face of it without any am¬ 
biguity is a pure and simple mortgage, the parties to the transaction or their 
successors-m-interest cannot be allowed under s. 92 to prove by parole evi- 


* Fitz-IIoImft V. Haul of Upper 
India, Ltd.. (1023) 4 Lnh. 259; Gopat 
V. Achul, [10421 Noe. 40S. 

• Feroz Shah v. iiobhat Khan. (1933) 
3r> Bom. L. R. 877. 14 Lah. 460. CO 
I. 273. 

« Papamma v. TV?aoirt/<i, (1935) 
59 Mftd. 904, p.n., disapproving Jiajah 
of Kalahasti V. Kao, (1927) 

50 Mnd. 897: Gatelt Snfd/a Jtow v. 

Nanwi'mAnm. (1903) 27 Mad. 
369 . Chidamharam Cltfttiar v. Krishna 
Vaihi^r, (1916) 40 Mad. 233, F. 


Lalda* r. KishorJat, (189G) 22 Bom. 463, 
F.n. Contni, JJtnodti Lat PaLn*hi v. 
Bap-ndra Kumar Saha. (1902) 20 Cal. 
810; Ilasfan Ali v. Oauzi Ali Mir, 
(1903)31 Cal. 179. 

* Kondiram v. Gundappa, [19551 

irvd.440. I 1 

* Dandu v. .Vawa, (1910) 12 Bom. 
1..R.972, Kamdro v. Dhondu, (1020) 
22 Bom. L. R. 079, 44 Bom, 001. 

* rn^Kfcmn A'atntoort v. Dmuti, 
[1936] T. C. 704. 
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dence that it was intended to operate as a deed of sale.* The plaintiff's 
father conveyed the family properties to his sister's husband for a stated 
amount as consideration, the consideration bemg the obligation which the 
vendee undertook to discharge the fanuly debts for that amount, and ths 
vendee sold some of the properties and discharged the debts, and the plaintiff 
sued the vendee for the recovery of the properties left, and for an account 
of his management of the properties conveyed. It was held that the plaintiff 
was precluded from establishing an oral agreement to reduce an out and out 
sale mto a trust so as to take away the right of the vendee to enjoy the pro¬ 
perties, as such an agreement would be hit at by this section.* Evidence in 
respect of an oral agreement to return the property which has been conveyed 
under a registered sale-deed is inadmissible.” 

Oral evidence admitted where third party is concerned.—Plaintiff sued 
to recover one-fourth of the price of a house alleged to have been sold by the 
first defendant to the second defendant, the claim being based upon a local 
custom. The transaction between the defendants was ostensibly not a sale 
but a usufructuary mortgage It was held that the plaintiff, not being a party 
to the transaction, was entitled to give evidence to show that what purported 
to be a usufructuary mortgage was not in reality such, but was m fact a sale” 

Provi'so 1.—This proviso applies to cases where evidence is admitted to 
show that a contract is void, or voidable, or subject to re-formation, upon the 
ground of fraud, duress, illegality, etc, in its inception” See illustrations (di 
and (e). The instances given in the proviso are not exhaustive. They are set 
out by way of illustration only. If the validity of a written agreement is im¬ 
peached, it is no defence to point to the apparent rectitude of the document 
and to claim protection from inquiry under a rule which exists agamst the 
contradiction and variance of the terms only of those instruments the validity 
of which is not In question. In such caves, the Court is not bound by what 
has been described as the mere paper expressions of the parties, and is not 
precluded from inquiring into the real nature of the transaction between them. 
The proviso declares that any fact may be proved which would invalidate any 
document.” A party to an instrument may prove that it was a mere paper 
transaction, never intended to be given effect to or acted upon.” 

The combined effect of this proviso and s 31 of the Specific Relief Act is 
to entitle either party to a contract, whether plaintiff or defendant, to protect 
his right by proving a mistake in a written contract, eg, a mistake in the 
description of the property sold by giving a wrong survey number to the 
same. Mistake in the behef of a party to a document may be pointed out 

684, 42 Bom. 512; v, Sri’ 

nivntta. (1887) 11 Sind. 213, 215. 

•* FerGarth.C. J., in Culls v. Broutt, 
(l880)6Cal. 328, 333. 

** Jitni Madhab Dast v. S<idasooK 
Kotary. (1P05) 32 Cal. 437. r.n.; Ma 
Thin Myuinrj v. Maung Gy\, (1923) I 
Ilan.351, 

I* Jtam SumUtr Mai v, ColUctor ef 
OoTalhpur, (1930) 52 All. 793. 


• lYamm V, Manli 5*»ipA.(1951) 
33 Tat 633. 

* RikUyana v. Chinnu, 

Mild. 271. 

*• Thithfi Raox. Jummarlal, [1954] 
ir.vd. 373. 

»i Rng'shri Rayal v. Pancho, (1906) 
23 AH. 473; RoAiifWjn v. EUih\ Balsh, 
(1000) 28 Cal. 70. diwnted from; 
Cenu V. Blau. (1918) 20 Bom. L.> R. 
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under this proviso.** It is immaterial if the mistake is caused by innocent 
misrepresentation,’* Evidence of mutual mistake is admissible under thi^ 
proviso.” 

The Privy Council has held that this section only excludes oral evidence* 
to vary the terms of a written contract, and has no reference to the question 
whether the parlies had agreed to contract upon the terms set forth in a par¬ 
ticular document Even if there were no provisos to ss 91 and 92 there is 
nothing in cither section to exclude oral evidence that a document purport¬ 
ing to embody the terms of a contract was never mtended to operate as an 
agreement but was brought into existence solely for the purpose of creating 
evidence on some other matter Such oral evidence stands on the same foot¬ 
ing as would evidence that the alleged signature of one of the parties was a 
forgery ’* The English Court of Equity permits evidence to be given to show 
that a document was intended to operate m a manner different from the plain 
and apparent meaning of its language. 

\Vhere parties enter into a sale-deed. It is not competent to them to prove 
a contemporaneous oral agreement to reconvey the property sold on payment 
of the sum advanced, in the absence of fraud, misrepresentation, or failure of 
consideration, etc., rendering the sale invalid.** 


Fraud.—Fraud in order to vitiate a document must have been committed 
in the execution of the document i e. a document which was not intended to 
be executed must have been executed. In cases of fraud, the important thing 
that has get to be proved is the intention to defraud It would constitute 
fraud only where either there has been a promise made without any intention 
of performing it or where there has been an active concealment of fact by 
one having knowledge or belief of the fact.* 

Where one party induces the other to contract on the faith of representa¬ 
tions made to Um, any one of which is untrue, the whole contract is in a 
Court of Equity considered as having been obtained fraudulently.** 

In order to plead fraud effectively the particulars of fraud must be given 
by the party, and in the absence of such particulars, there cannot be any pro¬ 
per averment of fraud. The fraud which is alleged must be such as enters 
into the transaction itself and enables the party to avoid the transaction. It 
must be fraud within the mearung of the term as used in s. 17f3) of the Indian 
Contract Act, and unless and until the allegations amount to that, there cannot 
be any valid plea of fraud which can be taken up by a party** 

Mi'-rcprcseiitatian.— Where one party to a contract does not agree to any 
of its stipulations and the other party induces him, not indeed to agree to it, 
but to agree to its formal insertion m the written contract, by representing 


“ Tam' Malteslui v Tin Seerelart/ 
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** Tyaoarrijtt Mudaliynr v. Veda~ 
Iiannt, (1933) 63 I. A. 120, 137. 38 


Bom. L. R. 373 , Sf) Mad 446 
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that the stipulation in question would be in reality treated by him as a dead 
letter, it cannot be enforced because the party induced had never assented to 
it and its inclusion in the written contract was the result of misrepTtsenl- 
ation.“ Where, at the time of executing a document, a representation is made 
that the document though in form a sale-deed will not be enforced as against 
the executant as a sale-deed, and where on the faith of that representation 
the executant executes the document, the sale-deed cannot be upheld as a 
sale-deed as against him** 

Illegality.—Oral evidence is admissible to prove that the real object or 
consideration of an agreement in writing is unlawful and that therefore the 
agreement is void” See s 23 of the Indian Contract Act. 

Want of due execution.—The term ‘execution’ means the last act or series 
of acts which completes a document. It is a formal completion of a document 
Thus, execution of deeds is tlie signing, sealing and delivery of them In the 
presence of witnesses. Execution of a will includes attestation.* Writing, 
stamp, registration, attestation are all formabties necessitated by statutes. 

Want of consideration.—Want o! consideration, or failure of consider¬ 
ation, or difference in the kind of consideration may be proved. But parole 
evidence to vary the consideration is not admissible. The want or failure 
of consideration contemplated by the proviso is a complete want or failure 
of consideration* Notwithstanding an admission in a saie-deed that the con¬ 
sideration has been received, it is open to the vender to prove that no con¬ 
sideration has actually been paid,* but was agreed to bo paid in a different 
manner.* If this was not so, facilities would be afforded for the grossest 
frauds It is no infringement of this section for a Court to accept proof that 
by a collateral arrangement between the vendor and the purcliaser the consi¬ 
deration money remained with the purchaser and under the conditions agreed 
upon between them.* The section does not say that no statement of fact in 
a written instrument may be contradicted by oral evidence, but that the 
terms of the contract may not be varied * Where a part of the sale consider¬ 
ation IS on the face of the document still outstanding and to be paid by the 
vendee, it is not open to him to produce evidence to show that there was a 
separate contemporaneous oral agreement that this sum would not be pay¬ 
able and was merely fictitious’ The amount of sale consideration is a term 
of a deed of sale and no evidence of any oral agreement can be given for 
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the purpose of varying the amount. An agreement made v/ithout consider¬ 
ation IS void except m the three cases specified in s 25 of the Indian Contract 
Act. When It IS biought to the notice of a Court that the consideration for 
a contract which it is asked to enforce is, in whole or m part, an unlawful 
consideration, such Court is bound to give effect to the fact thus brought to 
its notice, notwithstand ng that the contract may appear upon the face of it 
to be a perfectly legal contract, and that the unlawfulness of the consideration 
was never pleaded by the defendant.* 

C.tSES.—Where a deed of sale described the consideration to be Rs. 100 
in ready cash received, but the evidence showed that the consideration was 
an old bond for Rs C3-12 and Rs 3G-4 in cash, it was held that there was no 
real variance between the statement in the deed and the evidence as to con¬ 
sideration, having regard to the fact that it is customary in India, when a 
bond is given wholly or partially in consideration of an existing debt, to des¬ 
cribe the consideration as being “ready money received”.* Plaintiffs sued 
for specific performance of an agreement in svriting, which set forth, inter 
alia, that defendants had agreed to sell, etc, under “certain conditions as 
agreed upon”. The defendants alleged that the written agreement did not 
contain the whole of the agreement between the parUes, and offered parole 
evidence in support of their contention. It was held that the parole evidence 
was admissible to show what was meant by the clause “certain conditions as 
agreed upon”.“ 

A Hindu widow, who signed a document evidencing the undivided status 
of her husband and his brother and making certain provision for her main¬ 
tenance, alleged that she was induced to sign the document on the verbal 
assurance by the brother that the document was only intended to create evi¬ 
dence of the undivided status of the family and the provision for her main¬ 
tenance was not final but was to be settled in future In a suit for arrears 
of maintenance, it was held that oral evidence was admissible to establish 
that the provision for maintenance in the document was not to be acted upon 
and therefore there was no contract as to maintenance.^ 

Mistake of fact—Evidence may be admitted to prove that there was 
mutual mistake in the working of an agreement and to prove what the real 
-intention of the parties was, and such evidence as to the alleged mistake 
may be given not only in a suit for the rectification of the mistake brought 
under s. 31 of the Specific Relief Act, but also in a suit based upon the agree¬ 
ment itself” It is open to the Court to allow oral evidence of mutual mistake 
of fact to vary the terms of a deed Oral evidence will be admissible even if 
the mistake is due to innocent misrepresentation.” Where a promissory note 


* Allot Muti! Hill V. William Clarhe, 
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stated that the interest was payable at the rate of rupees two per mensem 
and in a suit on the promissory note the plaintiff contended that the mterest 
agreed upon was two per cent per mensem and that the words “per cent” 
had been omitted by mistake, it was held that oral evidence was admissible 
to prove that the rate of interest agreed upon was two per cent per month.’* 
A person who seeks to rectify a deed upon the ground of mistake must 
be required to estabbsh, in the clearest and most satisfactory manner, that 
the alleged intention to which he desires it to be made conformable continued 
concurrently in the minds of all the parties down to the time of its execution, 
and also must be able to show exactly and precisely the form to which the 
deed ought to be brought*® The mistake referred to in proviso (1) refers to 
both imilateral as well as a mutual mistake." 

Mistake of law.—Under the Indian Contract Act an agreement is not 
voidable because it was caused by a mistake as to any law m force in India; 
but a mistake as to law not in force in India has the same effect as a mistake 
of fact (s 21). But Courts do relieve agamst mistakes m law as well as 
mistakes m fact, in cases where there is some circumstance which makes it 
mequitable that the party who has received the money of other party should 
retain it 

Proviso 2.—Under this proviso evidence of any collateral parole agree¬ 
ment which does not interfere with the tenns of the contract may be given. 
See ills, (f), (g) and (h). Parties can prove that, either contemporaneously 
or as a prelimmary measure, they entered into a distinct oral agreement on 
some collateral matter The only case m which oral evidence will be admit¬ 
ted under the proviso is where the instrument is silent on the matter sought 
to be proved and the agreement to be proved is consistent with the terms of 
the document It is allowable to urge an ora! agreement which will have the 
effect of leavmg matters otherwise than if they had depended on the written 
agreement alone, but such oral agreement must be clearly proved and the 
onus lies on him who sets it up” Where the document doqp not record all 
terms of the contract between the parties, oral evidence is admissible to 
explain the real nature of the transaction.” Proof of a separate oral agreement 
in respect of place of payment on which a promissory note is silent is ad¬ 
missible m evidence under proviso 2” 

If there is a rule of law which requires the transaction to be in writing, 
any separate agreement must also be in writing 

The amount of the price agreed to be paid is an essential term of a con¬ 
tract of sale; and consequently no evidence of an oral agreement at variance 
with the provisions of a registered sale-deed as to the amount of the price 
fixed for the sale is admissible.* Evidence that a sale-deed was not intended 

** Kamla Prasad Pandty v, Hasan Ratn v. Jhulai, (1921) 44 All. 53. 

Ali Khan, [1939] All, 329. '• Sir ^[ohammad Albar Khan v. 

” Kajaram v. A/aniT, [19511 Nag. Attar Singh, (1036) 38 Bom. L. K. 
918. 739. 17 Lnh. 557. 63 I. A. 279. 

»* Snltri Shiddappa V. Pudrappa, ’• J. K. Sahani v. The Slate, [1951] 
(1953) 56 Bom. L R. 394. 3L B. 343. 

»’ ^tolabho’j Mulla Ettabha^/ v, ** Adll'fam Ii/cr v. Kama Krishna 
Mulji JlandiU. (lOl.^) 42 I. A. 103. 17 Iyer, (1013) 33 Mad. 514. 

Bom. L. R. 460. 39 Bom. 399j Padal 
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ty the parties thereto to be operative for the purpose of passing title is 
inadmissible.** 

Contemporaneous oral agreement to pay Interest on liiindl.— Such an 
agreement is not admissible in evidwice vrhen there is no stipulation regarding 
interest on the hundi (promissory note) In such cases the payee of the 
hundi is entitled only to interest at the rate of six per cent, per annum as 
provided by s. 80 of the Negotiable Instruments Act.” If there is a collateral 
written agreement, fixing the rate of interest in accordance with the custom 
prevailing in the ^strict, the interest is recoverable at the rate agreed upon 
between the parties.” 

ProA’iso 3.—This proviso presupposes that the contract, grant or disposi¬ 
tion of property itself remains intact, but the condition precedent pleaded 
must in its very nature be extraneous to the contract, grant or disposition 
itself and as agreed must come into existence before the obligation attaches 
thereunder” Under this proviso a contemporaneous oral agreement to the 
effect that a written contract was to be of no force or effect and that it was 
to impose no obbgation at all until the happening of a certain event, may be 
proved. See ills, (i) and (i)- 

The true meaning of the words "any obUgation” is any obligation what¬ 
ever under the contract, and not some particular obligation which the con¬ 
tract may contain.” Where, at the time of the execution of a written contract. 
It is orally agreed between the parties that the written agreement shall not 
be of any force or validity until some condition precedent has been perform¬ 
ed, parole evidence of such oral agreement is admissible to show that the 
condition has not been performed, and consequently that the written agree¬ 
ment has not become binding. This rule will not apply to a case where the 
written agreement had not only become binding, but had actually been per¬ 
formed as to a large portion of its obligations' The distinction in point of 
law is that evidence to vary the terms of an agreement in writing is not 
admissible, but evidence to show that there is not an agreement at all is 
admissible. There is no rule of law to estop parties from showing that a 
paper, purporting to be a signed agreement, was in fact signed fay mistake, 
or that it was signed on the terms that it should not be an agreement till 
money was paid or something else was done.* 

Evidence of a contemporaneous ora! agreement to suspend the operation 
of a written contract of sale until an agreement for re-sale is executed is 
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admissible’ A collateral oral agreement which is the condition of the execu¬ 
tion of a promissory note v.'ouId fall within this proviso, and evidences of it 
would therefore be admissible to prove it A collateral agreement which 
alters the legal effect of a promissory note must bo distinguished from on 
agreement that the instrument should not be an effective instrument until 
some condition is fulfilled or to put it m another form, an agreement 
in defeasance oF the contract must be distinguished from an agreement sus¬ 
pending the coming into force of the contract contained m the promissory 
note An agreement coming under the latter description is within tins pro¬ 
viso Wiiere a promis-jory note is by its express terms payable on demand, 
the obligation under the note attaches immediately. But an oral agreement 
not to make a demand until some specified condition is fulfilled has the inten¬ 
tion and effect of suspending the coming into force of tliat obligation which 
IS the contract contained in the promissory note. The oral agreement consti¬ 
tutes a condition precedent to the attaching of the obligation and is within 
the terms of this proviso. Where the collateral agreement which was the 
condition of the execution of a promissory note was a written agreement it 
was held that it was outside this section* 

An oral agreement that the execution of a deed of reconveyance should 
be a condition precedent to the execution of the sale-deed in pursuance of 
the written contract to sell immovable property can be proved under this 
proviso.’ 

CASE.—Where the contract was to sell property for Rs. 30,000 which sum 
was erroneously stated to have been paid, it was competent for the vendor, 
without infringing any provision of the Act, to prove a collateral agreement 
that the purchase-money should remain in the vendee’s hands for the pur¬ 
poses and subject to the conditions alleged by the vender,* because the sec¬ 
tion does not say that no statement of fact In a written instrument may be 
contradicted by oral evidence but that the terms of the contract may not be 
varied, etc 

Frovlso 4.—This proviso is based on the principle—“Nothing is so agree¬ 
able to natural equity as that a thing be xmbound in the manner m -which it 
was bound ’’ Under this proviso a prior written contract may be varied by 
a subsequent verbal one, in' cases in which the law does not require the con¬ 
tract to be in writing Where the original contract is of such a nature as 
that the law requires it to be in writing or where its execution has been 
followed by the formality of registration, the only way of proving the rescis¬ 
sion or modification of the original contract must be by proof of an agreement 
of the like formality and not by an oral agreement. 

Only those agreements come withm the proviso which affect the terms of 
the previous transaction directly by virtue of the consensus of those who 
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alone are competent to rescind or modify the original contract, viz^ all the 
parties concerned or all their representatives^ The words of tlie proviso 
apply to any agreement whether executory or executed.* 

The word ‘oral’ is used in the sense of being not committed to writing, 
and the words ‘oral agreement’ include all unwritten agreements, whether 
arrived at by word oi mouth or otherwise, that is, by acts or conduct of 
parties.* 

In a suit for redemption, the mortgagees pleaded that the moitgagcd pro¬ 
perty was subsequently sold to them verbally for the mortgage debt and a 
further loan. It was held that the mortgage being by a registered deed, evi¬ 
dence of a subsequent oral agreement of sale was inadmissible under this 
proviso.'* 

The Calcutta and the Madras High Courts have held that oral evidence 
is admissible to prove the discharge and satisfaction of a mortgage bond." 
The Bombay and the Lahore High Courts have held that a subsequent 
agreement to take less than is due under a registered mortgage-bond is an 
agreement modifying tlio terms of a written contract and oral evidence is 
inadmissible m proof of it.*^ The Bombay High Court has subsequently held 
that where all that the defendant wants to prove is some fact tending to 
show that the obligation has been discharged, either by payment, or by re¬ 
mission of anything that was due, such fact may be proved as not amounting 
to a modification oi the conditions of the moitgage but relating mainly to the 
discharge of the contract, and not involving any question of its terms” A 
full bench of the Allahabad High Court has held that an agreement between 
parties to a mortgage deed cannot be proved by oral evidence to show that 
on payment of a sum of money less than what would be due on calculating 
the correct amount of principal and mterest at the stipulated rate entered in 
the mortgage deed the debt would be dischaiged. Such evidence would be 
admissible to prove the satisfaction of the debt, as resulting from a mutual 
agreement by which the mortgagee accepted, in full discharge of the obliga¬ 
tion, payment of a part of the sum due and remitted the balance. A plea 
of such agreement and satisfaction is not one setting up an agreement con¬ 
tradicting, varying, adding to or subtracting from the terms of the contract 
of mortgage and does not contravene the provisions of this section " A debtor 
cannot prove that his creditor agreed verbally to take less, but he can prove 
that the creditor actually did accept less in full satisfaction. 

’ GoseU Suhba Row v. Varigonda Natkar v. Ranganatha -liyar, (1929) 
Namsimluim, (1903) 27 Mad 368, 370 S3 Mad. 127; Mun^tawamt Mudaliar v. 
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New contract.—This proviso does not exclude evidence of a subsequent 
oral agreement substituting a new contract for one reduced to writing and 
registered according to law, the said proviso only referring to a subsequent 
oral agreement to rescind or modify such contract.” The distmction between 
a substituted new agreement by novation and the mere alteration of an old 
contract is that in the former case the old contract is extinguished, while in 
the latter it remains binding subiect to the alteration which the parties have 
agreed to.” According to the Rangoon, the Lahore and the Bombay High 
Courts a judgment-debtor can set up a new verbal agreement by the decree- 
holder to accept some variation or a new contract in substitution of 
the ongmal decree,” hut not accordmg to the Allahabad High Court” 

CASES.—Extraneous evidence admissible.— A receipt which purported 
to show that simple and not compound interest was to be charged (though 
the mortgage-hond contained provision for the payment of compound inte¬ 
rest), was held to be admissible in evidence.” The receipt did not require 
registration and was therefore admissible m evidence It operated as 
a waiver. 

Extraneous evidence not admissible.— A lease contained a covenant for 
renewal of the lease whereby if the lessee desired to renew the lease he 
should give three months’ notice in writing of his intention to do so. The 
lessee, however, failed to observe this covenant and relied on an oral agree¬ 
ment between himself and his lessors for renewal of the lease. It was held' 
that evidence of such oral agreement was not Bdmis5ible.*° 

Proviso 5.—Parole evidence of usage or custom is admissible in aid ol 
the construction of a written instrument. Such evidence is received for 
explaining or filling up terms used in conunercia] contract.^ policies of insu¬ 
rance, negotiable instruments, and other writings of a similar kind,-—when, 
the language, though well understood by the parties, and by all who have 
to act upon it in matters of business, would often appear to the common 
reader scarcely intelligible, and sometimes almost a foreign language. The 
terms used in these instruments are to be interpreted according to the re¬ 
cognised practice and usage with reference to which the parlies are supposed 
to have acted; and the sense of the words, so interpreted, may be taken to 
be the appropriate and true sense intended by the parties.*' "But the rule 
for admitting evidence of usage must be taken always with this qualification, 
that the evidence proposed is not repugnant to, or inconsistent with, the 
written contract. It ought never to be allowed to vary or contradict the 
written instrument, either expressly or by implication...where the incident 
•ought to be annexed to a contract is tmreasonable or illegal, it cannot be 
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annexed to the contract by evidence of usage *■“ 

Proviso 0.—Where a document is a perfectly plain, straightforward docu¬ 
ment no extrinsic evidence is required to show m what manner the language 
of the document is related to existing facts. But where the terms of the 
documents themselves require explanation, then evidence can be led within 
the restrictions laid down m this proviso" The language of this proviso is 
rather vague. It is true that evidence of the circumstances surrounding a 
document is admissible, but it is admissible only for the purpose of throwing 
light on its meaning. It is not permissible to consider the suiroundmg cir¬ 
cumstances with a view to holding that a document which on the face of it 
is a sale-deed is intended to operate as a mortgage. There must be some 
limit to the suggestion that the surrounding circumstances can always be 
scrutmi2cd so as to enable the Court to alter or change the nature of a docu¬ 
ment to something different from what it purports to be Otherwise, there- 
can be no certainty as to the proper construction to be placed on a document 
which to all appearances is unambiguous " 

Extrinsic evidence is receivable of every material fact which will enable 
the Court to ascertain the nature and qualities of the subject-matter of the 
instrument, that is, to identify the persons and things to which the mstru- 
ment refers" Previous correspondence between the parties for the purpose 
of explaining anything in a document before the Court is admissible' 

Section 92 read with ss. 94 and 95 clearly suggests that proviso (6) of 
8. 92 comes into play only when there is a latent ambiguity m a document, 
that is, when the language of the document is not prima facie consistent with 
the existing facts, or, In other words when there is conflict in the plain mean¬ 
ing of the language used in the document and the facts existing or when 
put together they lead to an ambiguity In case, therefore, when the language 
used in a document is plain and not in any way ambiguous in reference to 
facts existing, there is no scope for coromg into play of the rule of interp^eta■^ 
tion laid down in proviso (6) to s 92* 

Deed of one kind to be deed of another kind.—Extrinsic evidence is ad¬ 
missible for purpose of showmg that a document, which purports to be, and 
on the face of it is, a deed of sale, is in reality a deed of gift.* Oral evidenco 
is admissible to show that a mortgage has been subsequently converted into 
a sale,* or that what ostensibly purported to be a sale with an agreement for 
a re-sale and re-purchase at the same price at a certain date was a mortgage 


** Best, 12th Edn.. s. 228, p 213; 
Lh Oalev. Maunq Mo, (1904) 2 L. B. 
R. 268; K. M. P. R. Js'. M. Firm v 
Somasundaram Cheity <t' Co., (1924) 
28 Mad, 275. 

** Ganpatrao v. Bapu, (1919) 22 

Bom. L. R. 831, 44 Bom 710. The 
Punjob National Bank, Ltd, v. Afr. S B. 
Chaxidhry, (1943) 19 Luck. 26.'i. 

“ Marland v Atnrilrao, (1925) 27 
Bora. L R. 931. 49 Bom. G52. 

Bank of Neu; Zealand v- Siirpmm, 
[1900] A. C. 182. 


' Simla Bank Corporation, Ld. v., 
H. T Ball. (1883) P. R. No 2 of 1884 
(Civil) 

* Ram A'oromv. Man/.isinoh, (1034) 
33 Pat. C38 

* Hanif-un-nisa v. Fa!i‘U>t-ni>>o, 
(1911) 13 Bom L R. .301, 38 I A. 
85, 33 All. 340. See Mauna Kym \. 
Ma Share Lr, (J9JJ) 38 I A I4fi. 
13 Bom L. R. 797; Semjuddin Haidar 
V. Igab Haidar, (1021) 49 Cal. 161. 

* Badhaxva Mai v. Hira (1883) P. R. 
No 30 on884 (Civil). 
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by conditional sale,® or that two deeds of sale were in reality a deed 
of exchange.* 

Sections 93-97 partly develop and partly restrict the principle laid down 
by this proviso 


93. When the language used iu a document is, on its face, 
•vidence' ainbiguous OT defective, evidence may not be 
given of facts which would show its meaning 
or supply its defects. 


TExclusionot . 
to ‘ explain or omenJ 
ambijuous document > 


ItLUSTRATIONS. 

(a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Es. 1,500. 
Evidence cannot be given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given of facts which 
would show how they were meant to be filled. 

C03I3IENT.—Sections 93 to 93 deal'with rules for construction of docu¬ 
ments with the aid of extrinsic evidence. 

There are two sorts of ambigiuUcs of words—the one is flinbiSiiHaJ 
jmtens and the other laicna. Patens is that which appears to be ambiguous 
upon the deed or instrument, latens is that which seems certain and without 
ambiguity, for anything that appears upon the deed or instrument, but there 
iS some collateral matter out of the deed that breeds the ambiguity.’ A good 
test of the difference u to put the instrument into the hands of an ordinary 
intelligent educated person. If, on pertisaJ, he sees no ambiguity, but there u 
nevertheless an uncertainty as to its apphcation, the ambiguity is latentj if 
he detects the apibiguity from merely reading the instrument it is patent, 
Thus, in illustration the blanks would be patent ambiguities and they 
could not be filled in by parole testimony as to the intention of the parties, 
etc. In the illustration to s 95, no one could detect any ambiguity from 
merely reading the instrument The ambiguity dees not consist in the lan¬ 
guage, but is introduced by extrinsic circumstances' 

Principle.—This section deals with patent ambiguities. If the language of 
a deed is, on its face, ambiguous or defective, no evidence can be given to 
make it certain.* 

The duty of the Court is always interpretation; to find out not what really 
was the intention of the parties, as distinguished from what mere words 
expressed but merely to find out the meaning of the words used by them 
To put a construction on a document is to find out the meaning of the signs 
and words made upon it, and their relation to facts " The question is, not 
what was the intention of the parties, but what is the meaning of the words 
they have used.” 

£.xtrinsic evidence of every material fact which will enable the Court 
to ascertain the nature and qualities of the subject-matter of the instrument, 


* Karatinyfrji C'j'tnftq'rji v. Pubu- 
ffrjrt/i P(irfAa*omdfu'. (1924) 51 I. A. 
30t. 47 Mad. 720. 27 Horn. L. 11. 4. 

* Kiifian L^l v. 2?<jm Lai, {1927} 
50 .Ml. 59. 

* liest, 12th Edn., 22(5. p. 211. 

* 2Corton. ■. C33, pp. 351, 352. 


• Dtojit T, Ptlfimbar, (1S70) 1 All- 
73 . 

«• Doe dein GicVim r. 


(1833} S «. i All. 122. 129. 

*• Stephen’ii Dig.. Art. 91. 
*• HicLman v. Carttai'r*, 
B. & Ad. &3I. 663. 


■(1833) 
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or, in other words, to identify the person and things to which the instrument 
refers, is admissible.*’ Thus, where thcie is a written agreement to deliver 
a quantity of gram at a particular time, parole evidence is admissible under 
certain limitations to show what kind of grain the contracting parties had 
in their contemplation at the time the contract was made.'* 

Sections 91 and 92 define the cases m which documents are exclusive 
evidence of the transactions which they embody. Sections 93-99 deal with 
the interpretation of documents by oral evidence 

94. ‘When lanpuaire used in a doeiimeiit is plain in itself, 

■ cxdmionofeMd.ncc Rud wlien it applies accurately to existing 

foots- ovulonce may not be given to show 
t»pt» that it w.ns not meant to apply to such facts. 

ILLUSTRATION. 

A sells to B, by deed, "my estate at Rampur containing 100 bighas ” 
A has an estate at Rampur containing 100 bighas. Evidence may not be 
given of the fact that the estate meant to be sold was one situated at a di¬ 
fferent place and of a different size. 

COMSrBNT.—Vrinclplo.—The words of a written instrument must be con¬ 
strued according to their natural meaning, and no amount of acting by the 
parties can alter or qualify words which are plain and imambiguous 190 
principle has ever been more universally or rigorously insisted upon than 
that written instruments, if they are plain and unambiguous, must be con¬ 
strued according to the plain and unambiguous language of the instruments 
themselves." 

Under this section evidence to show that common words, whose meaning 
is plain, not appearing from the context to have been used in a peculiar sense, 
have been in fact so used, is not admissible.** Where the language in its 
ordinary sense properly applies to the facts without any difficulty, evidence 
to show that it bears a different meaning will be rejected, as It contradicts 
the document. 

95. "When language nsed in a document is plain in itself, 
E^idfrce »8 to d«u. but is Unmeaning in reference to existing 

facts, evidence may be given to show that it was 
used in a peculiar sense. 

TLLUSTRATIQU 

A sells to B, by deed, “my house in Calcutta.” 

A had no house in Calcutta, but it appears that he had a house at Howrah, 
of which B had been in possession since the execution of the deed 

These facts may be proved to show that the deed related to the house at 
Howrah. 


I* Fo77o Hataji v. Sidojt Kondaji, 
(im) B B. H. C. (A. C. J.) S’?. 

Ibid. 

I> 0 Tlh Easifm Eatlvov y-Haslittg^ 
{Lord), [1900] A. C. 260, 263; Babu v. 


Sitaram, (IDOli 3 Bom. L. B. 76Rr 
IfoKJian V. Tht Co.opfrathc Central 
Banl Mallaf^r, [1938] Nop: 604. 

*• Stephen’s Dig., Art 91. 
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C03IMENT.— Sections 95, 96 and 97 deal with latent ambiguities. Sec¬ 
tion 95 and s. 92 contain important exceptions to the general rule laid down 
in s 91. 

Principle.—Where the language of a document is plain in itself but is un- 
.meamng in reference to existing facts evidence may be given to show that it 
was used in a peculiar sense. It is based upon the maxim falsa d^onstratw 
-non nocet (a false description does not vitiate the document). Section 97 is 
.a part of the rule in this section, and both the sections must be read together. 
The illustration to this section shows that if A sells to B “my house m Cal¬ 
cutta,” and if A has no house m Calcutta but has a house m Howrah, of which 
-B has been m possession since the execution of the deed, these facts may be 
proved to show that the deed related to the house in Howrah.*' Where a 
sale-deed describes the land sold by wrong survey numbers, extrinsic evi¬ 
dence IS admissible to show that the lands intended to be sold and actually 
sold and delivered were lands bearing different survey numbers “ ^Vhere 
there is sufficient description set forth of the premises by giving the name 
of the parbcular field or otherwise, a fake description added thereto (eg, the 
mention of a wrong survey number) may be rejected.” 

96. 'When the facts are such that the language used might have 
been meant to apply to any one, and could not 
have been meant to apply to more than one, of 
■which can apply to Several persons or things, evidence may be given 

pcnon"^ “ •*'*” of facts which show which of those persons or 

things it was intended to apply to. 

ILLUSTRATIONS. 

(a) A agrees to sell to B, for Rs. 1,000, “my white horse.” A has two 
■white horses. Evidence may be given of facts which show which of them was 
meant 

(b) A agrees to accompany B to Haidarabad. Evidence may be given of 
facts showing whether Haidarabad in the Dekkhan or Haidarabad in Sind 
■\>’as meant. 

COMJIEXT.—l^lnciple.—Where the description in the document applies 
equally to any one of two or more subjects, evidence to explain its language is 
admissible. Where the language of a document, though intended to apply to 
one person or thing only, applies equally to two or more, and it is impossible 
1o gather from the context which was intended, an equivocation arises, eg-, 
when the same name or description fits two persons or thmgs accurately; 
when the same name or description fits one exactly and the other but toler¬ 
ably; when the same name or description fits two objects equally but subject 
to a common inaccuracy, provided that the inaccuracy be a mere blank oi 
applicable to no other person or thmg. 

This section modifies the rule laid down in s. 94 by providing that where 
the language of a document correctly describes two sets of circumstances but 

1’ Knruppn Ooutulnn alias Thoppnla *• Sitninyn v. Surttri, (I!)02)4 Bom. 
flnuniiinv. rtrinthnmbx Ooutulan, {1907) L. It. S”!; Mahahir Praaad v. 

30 Mad. 397. 39'*, ul-hh. (1915) 33 All. 103. 

•• Ibid. 
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tnent; it only explains the meaning of esqiressions used. Mercantile usage has 
given special meanings to many ordinary words. Evidence of the meaning 
which these words bear in mercantile transactions can be given under this 
section 

The prmciple upon which words are to be construed m instruments is 
very p^in—where there is a popular and common word vaed m an instru¬ 
ment, that word must be construed prima facie in its popular and common 
sense. If it is a word of a tedinical or legal character it must be construed 
according to its technical or legal meaning. If it is a word which is of a 
technical and scientific character, then it must be construed according to that 
which IS its primary meaning, namely, its technical and scientific meaning 
But before you can give evidence of the secondary meaning of a word, you 
must satisfy the Court from the instrument itself or from the circumstances 
of the case that the word ought to be construed, not in its popular or primary 
signification, but according to its secondary intention.” 

99. Persons who are not parties to a docu¬ 
ment, or their representatives in interest, may give 
evidence of any facts tending to show a eonterapo- 
mucous agreement varying the terms of the docu¬ 
ments. 

ILLtJSTRATION 

A and B make a contract m writing that B shall sell A certain cotton, to 
be paid for on delivery At the same time they make an oral agreement 
that three months’ credit shall be given to A This could not be shown as 
between A and B, but it might be shown by C, if it affected his interests 

COMMENT,—Section 92 forbids the admission of evidence of an oral agree¬ 
ment for the purpose of contradicting, varying, adding to, or subtraciml 
from, the terms of a written document as between the parties to such docu¬ 
ment or their representatives in interest The rule of exclusion laid down 
in the section does not apply to the case of a third party who is not a party 
to the document. On the contrary, ih<g section distinctly provides that per¬ 
sons who are not parties to a document may give evidence tending to show 
a contemporaneous agreement varying the terms of the document “ 

The principle of s 92 does not apply to third persons. If it were other¬ 
wise, third persons might be prejudiced by things recited in the writings, 
•contrary to the truth, through the ignorance, carelessness, or fraud of Ih® 
parties and, therefore, ought not to be precluded from proving the truth, how¬ 
ever contradictory it may be to the witten statements of others.” 

Varying.—In this section the word “varying” only is used, while in s. 92 
-the words are “contradicting, varying, adding to, or subtracting from". But 
It is difficult to see that in using the term “varying” only, anything less could 
have been meant than what is conveyed by the several expressions in s. 9- 
and as every “contradictinc," ' adding to”, or “subtracting from” would neces- 
■sarily be a “varying” of the instrument, the Legislature apparently used that 

*> /Johd-CTo T.Cor/yi?r,(l8SI)iacii. 28 AH. 47.1, 474 
C.718.720. *» Taylor, ISthEdn.,*. 1M9.P 

** Da^efhri Dayal v. Paneho, (1006) 


Who mw give «M- 
■denfe or osr'cmcnt 
Vaning term-, of doc-n- 




PART III. 


Production* and Effect or Evidence. 


CHAPTER VII. 


Of the Burden op Proof. 


101. Whoever desires any Court to give judgment as to any 
_ , . legal right or liability dependent on the existence 

ui tn o proo faets whicli he asserts, must prove that those 

Xacts exist. 


When a person is bound to prove the existence of any fact, it is 
•said that the burden of proof’ lies.on that person 

ILLUSTRATIONS 


(a) A desires a Court to give judgment that B shall be punuhed for a 
<rime which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to certain lano 
in the possession of B, by reason of facts which he asserts, end which B denies, 
>(o be true. 

A must prove the existence of those facts. 


COJDIENT.—The burden of.proof_lies on.the party.who substMtiaUy , 
.asserts the affirmative of the issue and not upon the party who denies It ^ 
This rule of convenience has been adopted in practice, not because it is im-* 
possible to prove a negative, but because the negative does not admit of the 
.direct and simple proof of which the aEBrmative is capable. Moreover, it w 
but reasonable and just that the suitor who relies upon the existence of a fact, 
should be called upon to prove hb own case. In the application of this rule, 
regard must be had to the substance and effect of the issue, and not to its 
grammatical form, for in many cases the party, by making a slight alteration 
in the drawing of his pleadings, may give the issue a negative or affirmative 
form, at his pleasure. 1 

The party on whom the onus of proof hes must, in order to succeed, esta¬ 
blish a prnna facie case, ffe cannot, on failure to do so, take advantage o! the 
weakness of his adversary’s case. He must succeed by the strength of his own 
right and the clearness of his own proof. 

Where a party accepts the burden which is laid upon it by the trial Court 
without any demur or protest and allows the case to proceed on that basis 
■throughout the trial, it cannot, when it fails to discharge it, turn round and say 
in appeal that the burden should not have been placed upon it.* 

I Tavlor, 12th Edn., s. 364, p. 252. * Raman Lai V. Ram Qopal, [1954] 

Raj 262. 
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The general rule that a party who desires to move the Court must prove 
«!1 facts necessary for that purpose (ss. 101-105) is subject to two exceptions;— 

(a) he will not be required to prove such facts as are specially within 
the knowledge of the other party (s. 106); and 

(b) he will not be required to prove so much of his allegations in respect 
•of which there is any presumption of law (ss 107-113), or in some cases, of 
fact (s. 114) in his favour. 

I. 'Burden of proof.*—This expression means (a) the burden of 
establishing a case, and (b) the duty or necessity of introducing evi- 
•dence. Burden of proof is the obligation that a party hes under to produce 
evidence to satisfy the Court as to the existence or non-existence of a fact 
•contended for by him This burden will, at the beginning of a trial, lie on one 
■party, but during the course of the trial it may shift from one side to the other. 

The term onus probondi, in its proper use, merely means that, if a fact has 
■to be proved, the person whose interest it is to prove it, should adduce some 
evidence, however sbght, upon which a Court could find the fact he desires 
the Court to find. It does not mean that he shall call all conceivable or avail¬ 
able evidence. It merely means that the evidence he lays before the Court 
should be sufficient, if not contradicted, to form the basis of a judgment and 
decree upon that pomt in his favour.* Where there is an admission by a party 
the burden of proof shifts and it is for the party making the admission to 
explain it away.* 

In the matter of proof, in a civil case, a defendant cannot take up the 
same stand as an accused in a criminal case In civil cases, unlike criminal 
<ones, it cannot be said that the benefit of reasonable doubt must necessarily 
•go to the defendant Even the preponderance of probabibties may serve as a 
igood basis for decision' 

Criminal trial.—In criminal cases it is for the prosecution to bring the 
^guilt home to the accused It is not correct to say that when the prosecution 
"has adduced such evidence as the circumstances and nature of the case 
require, it is for the accused to establish his innocence for the reason that 
there is no burden laid on the prisoner to prove his innocence and it is 
sufficient if he succeeds in raising a doubt as to his guilt.* In an accusatory 
system, such as that prevaibng in India, it is for the prosecution to prove 
"beyond reasonable doubt that the accused committed the offence; it is not 
■for the Court to speculate as to how the crime has been committed.* It is 
for the prosecution to determine what witnesses it should call in support 
of its case. Witnesses essential to the unfolding of the narrative on which 
the prosecution is based must be called by the prosecution, whether in the 
result the effect of their testimony is for or against the case for the prose¬ 
cution.* 


* l/ntor Kath v. MUlhu Lai, (189S) 
ISA. tv. N. J07. 

^ * Chnndm Kunwar V. A'aipat 
Xath 

■ ■ “' Vfrfll 


191. 


* Himmat .Ifni v Shah Magafi 
Kkuhaji. (19.73] Raj. SIS. 

• Mangi Lai v The folate. [19o3] 
Rai. 706. 

* Gandap Bhimanna v. The State of 
Hvderafxid. [lO.tfi] Hvd 030. 

• Senerimlne v. The Ktng, (1936) 
39 Bom. L. B. l.p.c. 
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Corroboration In cases of rape.—In a case of rape, the Judge must * 
caution the jury that it is dangerotis to convict any man upon the uncorro¬ 
borated testimony of the prosecutrix. The jury should be told that only in 
exceptional cases would they be justified in accepting such imcorroborated 
testimony. The kind of corroboration required by the rule must be inde¬ 
pendent evidence, that is to say, the evidence of some witness other than 
the prosecutrix herself. ’IVhat the prosecutrix says to other persons is not 
corroborative evidence within tlie meaning of the rule* The Judge should 
also tell the jury that if they come to the conclusion that they believe the 
girl, and thmlc the accused guilty, then they have the right to convict him 
on her imcorroborated evidence" 

Benefit of doubt.—In cases where the evidence is of such a nature that 
conclusion cannot be arrived at as to who started the fight or how the quarrel 
started, the benefit of doubt should be given to the accused.” 

102 The burden of proof in a suit or proceeding lies on that 
On whom burden of petsoH who wolild fail if no evidence at all were 
^iven on either side- 

ILLUSTRATIONS. 

(a) A sues B for land of which B is m possession, and which, as A 
asserts, was left to A by the will of C, B's father. 

If no evidence were given on either side, B would be entitled to retain his 
possession. 

Therefore the burden of proof is on A. 

(b) A sues B for money due on a bond 

The execution of the bond is admitted, but B says that it was obtained by 
fraud, which A denies 

If no evidence were given on cither side, A would succeed as the bond 
IS not disputed and fraud is not proved. 

Therefore the burden of proof is on B. 

CO^IMEXT.—This section lays down a test for ascertaining on which 
side the burden of proof bes The section makes it clear that the initial 
onus is on the plaintiff If he discharges that onus and makes out a case 
which entitles him to relief, the onus shifts on to the defendant to prove 
those circumstances, if any, which would disentitle the plaintiff to the same- 

The burden of proof lies upon the party, whether plaintiff or defendant, 
who substantially asserts the aSirmative of the issue This rule, derived from 
the maxim of Roman law, ei tncvmbit proboUo, qui dicif, non qui negat, is 
adopted partly because it is but just that he who invokes the aid of the law 
should be the first to prove his case; and partly because, in the nature of 

* XooT Ahmad t. Emperor, (I«)33) v Emperor. fl0371 2 Col. 345; Hnrendra 
62 Cal 527. Sachtndrr J7ni v. Ktntj- Prntad Bagchi Emperor, [I9i9} 2 C.al 
Emperor, (1030) 18 Pot 600; Emperor 1*11^ Conrtw v Kina-Emperor, [194'j 
V. Ka'amalU MirzanUi, (1041) 44 Bom Kbg 226, Vidya ParhaAi v. TheSM', 

L It.27,ri9t2]Boin 2Si,T n.-. Emperor flO^S] I^U^alft 328; Motiram v. The 
y ^rahadeo Tat'ja, (1941) 44 Bom. L. B. iS'/<rfr. fl934) Nac 022. S B. Saxena v. 
216 . r.D. Stmt. rif>-35] Tat- 781- , , , 

>* Surtndmnalh T>na y. Emperor, “ Kama v. The Elalt oj Hyderabad, 
(1033) 62 Col C34; Silnndar J/tyan [19.')2] Kjel. 374. 
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thinRs, a negalive is mom difficult t» ci.U»Wish tliati an affirmative.” The 
phrase “burden of proof** is used in l\vo distinct meanings in the law of 
evidence, viz., the burden of establishing a ease and the burden of introducing 
evidence. Tlic burden of establishing a case remains throughout the trial 
where it was originally placed; it never shifts. The burden of evidence 
may shift constantly as evidence is introduced by one side or Uie other 
In s. 101 the phrase is used in Us first moaning, and in this section in the 
second sense.” When the evidence is all ui, and a party introducing it has 
not, by the preponderance of eiidcnce required by law, estabhshed his 
position or claim, the decision will be against him 

The party on whom the burden of proof lies begins 

The burden must be strictly discharged; in other words the plaintiff, in 
order to succeed, must put the Court in possession of legal and satisfactory 
evidence, and it will not suffice to point to matters of suspicion or even to 
plausible conjecture” 

A party, on whom the burden of proof m the first instance lies, may 
shift tlio burden to the oUicr side by proving facts givmg rise to a presump¬ 
tion in his favour.’* 

C-VSTIS.—-In a suit on a bond, the plaintiff accounted for the non-produc¬ 
tion of the bond, by aUegmg that the defendant bad stolen it. The defendant 
admitted the execution of the bond, but alleged ho had paid it. It was held 
that the defendant was bound to begin and prove payment, either by the 
production of the bond or other evidence or by both,” 

^Vhc^e an unregistered document, the execution of which is admitted or 
proved, contains an admission of the payment of the consideration, the onus 
lies on the person executing the document to prove that what he Inmself 
admitted to be true was, as a matter of fact, false and that he did not receive 
the consideration.” 


103. The burden of proof as to any particular fact lies on that 
person who wishes the Conit to believe in its exist- 
to pan'eaUrnuT^ unlcss it 15 provided by any law that the proof 

of that fact shaU lie on any partvenlar person. 

ILLUSTRATION. 

(a) A prosecutes B for theft, and wishes the Court to believe that B ad¬ 
mitted tlie theft to C A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was else¬ 
where. He must prove it 

COSIMEXT.—This section amplifies the general rule laid down in s. 101. 
It difTers from s. 101 By s. 101 the party has to prove the whole of the facts 


** TTiip'on, 7th Edn., p. 30 
” Kin^j-Eniperof v U. 

(lOlG) U Ran. 005, r.n. 

” Eawabai v. I}amch<inJra, (1003) 
7 Bom. L. R. 293; AU Klinn DahadHr 
V. Indar Pra-fhad, (1895) 23 C.il. "jO, 
I.A. 92; Sir Sobfia Stn/jU v, Bihari 
.Lot Ben\ PraiuJ, [1950] Pun. 1247. 


** JI/<ino Mohun Qhote v Mothiira 
Sfohun R-)!/. (ISSi) 7 Cal 223. 

** Ohtmi Kmr v. UJiit (1833) 
G AU. 73. 

** Sant Chnnd v. Chhunnu Jilal, 
(1D25) 6 Enli 470, F.a., dis.ippioiinq 
n'fF2ir Stnfh V. Jai Gopal, (1887) P.R. 
No. 17 of 1838 (Civil). 
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■which he alleges to entitle him to judgment when the burden of proof is on 
him. This section provides for the proof of some one particular fact. The 
illustration sufficiently pomts out the meaning. All the facts, however nume¬ 
rous and complicated, which go to make up the accused’s guilt, must be 
proved by the prosecution. If the accused wishes to prove a particular fact, 
his oUbr, for instance, he must prove it. If the prosecutor wishes to prove 
the case, not by independent oral testimony, but by the isolated fact of the 
accused’s admission, or if he wishes to throw that in as an additional fact, 
he must prove it” 

As an instance of a provision of law that the proof of a particular fact 
shall be upon a particular person, see s. 44 of the Criminal Procedure Code, 
which says that all persons shall give information of the commission of certain 
offences to the nearest police officer or Magistrate, and throws upon such 
persons the burden of proving reasonable excuse for not doing so 

104. The burden of proving tiny fact neces¬ 
sary to be proved in order to enable any person 
to give evidence of any other fact is on the person 
who wishes to give such evidence. 

ILLUSTRATIONS. , 

to prove a dying declaration by B A must prove Bs 

to prove, by secondary evidence, the contents of a lost 
document. A must prove that the document has been lost. 

COMMEXT.—Principle.—'Whenever it is necessary to prove any fact, in 
order to render evidence of any other fact admissible, the burden of proving 
that fact is on the person who wants to give such evidence. The Illustrations 
explain the meaning of the section. 

This section should be read with cl. 2 of s 136 and with the illustrations 
attached to that section 

105. When a person is accused of any offence, the burden of 
proving the existence of circurastanees bringing 
that case of aceueed the ease within any of the General Exceptions’ in 
tio^r the Indian Penal Code, or within anj' special ex- 

oeption^ or proviso contained in any other part 
of the same Code, or in any la'w defining the offence, is upon him, 
and the Court shall presume the absence of such circumstances 

ILLUSTRATIONS 

(a) A, accused of murder, alleges that, by reason of uiisoundness of mind, 
he did not know the nature of the act. 

The burden of proof is on A. 

Cb) A, accused of murder, alleges that, by grave and sudden provocation, 
he was deprived of the power of self-control. 

The burden of proof is on A 

Section 325 of the Indian Penal Code provides that whoever, except 
in the case provided for by section 335, voluntarily causes grievous hurt, shall 
"be subject to certain pimishments. 

Xorton, S89. 


Burden of provuif; 

fact to be proved to 
make evidence admia- 
eible 


fa) A wishes 
death 

fb) A wishes 
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A is charged with voluntarily causing grievous hurt tinder section 325. 

The burden of proving the circumstances bringing the case under section 
335 lies on A. * 

COSniEXT.—In criminal cases the burden of proof, using the phrase m 
its strictest sense, is always upon the prosecution and never shifts whatever 
the evidence may be during the progress of the case. When sufficient proof 
of the commission of a crime has been adduced and the accused has been con¬ 
nected therewith as the guilty party, then the burden of proof, in another and 
quite different sense, namely in the sense of introducing evidence in rebuttal 
of the case for the prosecution is laid upon him. The meaning of this section 
is that it is not for the prosecution to examine all possible defences which 
might be put forward on behalf of an accused person and to prove that none 
of them applies But at the conclusion of all the evidence it is incumbent 
upon the prosecution to have proved their case The test is not whether the 
accused has proved beyond all reasonable doubt that he comes within any 
exception to the Indian Penal Code, but whether in setting up his defence he 
has established a reasonable doubt in the case for the prosecution and has 
thereby earned his right to an acquittal." But this does not mean that the 
accused must lead evidence. If it is apparent from the evidence on the record, 
whether produced by the prosecution or defence, that a general exception 
would apply, then the presumption is removed and it is open to the Court to 
consider whether the evidence proves to the satisfaction of the Court that the 
accused comes within the exception" Thus, if a man takes away the life of 
another, he should prove circumstances, if any, justifying his doing so. If the 
act is done in exercise of the right of private defence, it lies upon him to show 
that he did not exceed that right." 

An accused person who at his trial had not pleaded the right of private 
defence, hut has raised other pleas inconsistent with such a defence, cannot in 
appeal set up a case, founded upon the evidence taken at his trial, that he 
acted in the exercise of the right of private defence, neither is the Court 
competent to raise such a plea on behalf of the appellant" 

Even when the accused denies, m toto, the act or acts alleged, if evidence 
of the existence of circumstances bringing the case within a general or special 
exception is to be found in the evidence for the prosecution, the Court must 
review the whole evidence and either acquit the accused or convict him of the 
minor offence as the case may be” Hus section does not relieve a Judge, 
even in eases where the accused has not pleaded that his case comes wit^ 
any particular exception, from pointing out to the jury such facts in the evi¬ 
dence as might justify the jury in taking the •Wew that the accused’s case was 
covered by one or other exception.** 

Kinff-Emperor v. U, Damapala, 

(1936) 14 Ran. 666, r.u.; Emptrvr v. 

Dhondu, (1927) 29 Bom. L. R. 713; 

Empenr v. Yuntf Mian, [1938] All. 

681; Ohulam Sancar x. The Crown, 

(1937) 18 Lah. 726; Emperor x. Farblioo, 

[1941] All. 843, F.B. 

Emperor v. Jl/twammot Anandi, 

(1923) 45 All. 329. 

Eameshwar v. King-Emperor, 

L.C—s 


(1935) 10 Luck. 718; Sancan Singh v 
The Stale, [1933] Patiala 655. 

** Queen-Empress v. Ttmmal, (1893) 
21 AD. 122. 

** Rtng-Emperor v. 17. Damapala, 
(1936) 14 Ran. 666, f.b. 

** Emperor v. Hasan Ahdul Karim 
(Ko. 2). (1944) 46 Bora. L. R. 666, 
[1945] Bom. 724, f.b. 
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1. ‘General Exceptions*^ General Exceptions here referred to are 
those applicable to all crimes, and are given in Chapter IV of the Indian Penal 
Code. 

This section is a general provision which imposes the burden of bringing 
himself within an exception upon the person who relies upon the exception; 
and there is no distinction between a case in which the exception is contained 
in the body of the statute imposing the prohibition and a case in which it is 
not so included." 

2, 'Special exceptions'.— Special exceptions are those which are reslncf- 
ed to a particular crime. 


Ot lOf'- When nny fact is especially within the 

within knowledge of any person, the burden of proving 
^ that fact is upon him. 


ILLUSTRATIONS. 

VThen a person does an act with some intention other than that which 
the character and circumstances of the act suggest, the burden of proving that 
intention is upon him. 

(h) A is charged with travelling on a railway without a ticket. The 
burden of proving that he had a ticket is on him. 

COsniENT.— This section applies only to parties to a suit.* 

Principle.—Where the knowledge of the subject-matter of an aUegatioi* is 
peculiarly within the province of one party to a suit, the burden of proof 
he there also Thus, for example, sales of consignments entrusted to comnus" 
sion agents and particulars of those sales are matters which lie specially with¬ 
in their knowledge.' 

It is the boimden duty of a party, personally knowing the whole circum¬ 
stances of the case, to give evidence on his own behalf and to submit to cross- 
examination. His non-appearance as a witness would be the strongest possible 
circumstance gomg to discredit the truth of his case.* 

In a criminal case even where the facts he peculiarly within the knowledge 
of the accused the burden of proof lies on the prosecution though very slight 
evidence may be sufficient to discharge the burden* 


Scope.— This section does not cast any burden on an accused person to 
prove that no crime was committed by proving facts specially within hu 
knowledge; nor does it warrant the conclusion that if anything is unexplained, 
which the Court thinks the accused could explain, he ought therefore to be 
found guilty.® It does not affect the onus of proving the guilt of the accused 


Emperor v. Dahynhhai Savehand, 
(1941) 43 Bom. I/. R. 519; Government of 
Bombay v. Samuel, (1946) 48 Bom E B- 
746, s.B. 

^ Mahalnr Smyk v. Eohtni Bamana~ 
d^waj Pra.'^ad Singh, (2933} 35 Bom. 
E.R. 500. P.c. 

* Mayen v. Aleton, (1893) 16 SBtd. 
t238, 245. 

* Gurbaleh Singh v. Gurdial Singh, 


(1927) 29 Bom. L. R. 1392, p.c. 

* Provincial Government, ^^2 

emeea atui Berar v. Champalal, [1941’J 
Nag. 504; Gulleqar Selty J. Slate oj 
Mysore, [1953] Mys. 298. , 

* King-Emperor v, V. Darnapeua, 

(1936) 14 Ran. 666, f b ; Shtu-aram 
r. Crown, [1940] Kar. 249, Enamvl 
Haq, [1951] 1 Cal. 204. 
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Tliat onus rests on the prosecution and is not shifted on to the accused by 
reason of tWs section* 

The burden of proving good faith lies upon the party who alleges it.* 
CASES.—Several persons were found at eleven o’clock at night on a 
road just outside the city of Agra, all carrying arms concealed under their 
clothes. None of them had a license to carry arms, and none of them could 
give any reasonable explanation of his presence at the spot under the parti¬ 
cular circumstances. It was proved that dacoities had been frequent and 
recent in the neighbourhood It was held that they were guilty under s. 402 
of the Indian Penal Code as it was not shown by them that the object for 
which they had assembled was not that of committing dacoity* 

In a suit against a railway company based on the allegation that certain 
property belongmg to the plaintiff being at the time near the railway line, 
had been destroyed by reason of sparks flying from an engine, it was held 
that it was on the railway company to show that they had taken proper pre¬ 
cautions to avoid damage to property adjacent to the line by reason of sparks 
from engines.* 

107. When the question is whether a man is 
dfithof“penoniSo'^ alive or dead, and it is shown that he was alive 
within thirty years, the burden of proving that he 
is dead is on the person who affirms it. 

COTDIENT.—If a man is shown to have been alive within thirty years, 
the burden of proving him to be dead lies on the person affirming it. 


108. Provided that when the question is whether a man is alive 
or dead, and it is proved that he has not been 
^Burden of pwr.ne heard of for seven years by those who would natu- 
rally have heard of him i£ he had been alive, the 
Of for leten yean. butden o£ proving that he is alive is shifted to 
the person who affirms it. 

COMMENT.—Sections 107 and 108 must be read together because the lat¬ 
ter is only a proviso of the rule contained in the former, and both constitute 
one rule when so read together.** 

There is no presumption in law that a person was alive for seven years 
from the time when he was last heard of. These sections deal with the pro¬ 
cedure to be followed when a question is raised before a Court, as to whe¬ 
ther a person is alive or dead, but do not lay dowm any presumption as to 
how long a man was alive or at what time he died. Assuming that the Court 
could make a presumption that a person was alive for seven years after he 
was last heard of, it depends on the drcumstances of each case, whether the 
Court could draw such a presumption or not,'* 


• Crown V. Santa Smgh, {1945\ 
2G Lah. 137. 

’ Tha Dwe r. A. L V. B. S. Atta- 
gappa Chetlp, (1907) 4 L. B. R. 211. 

• Qwen-Empresa v. Bholu. (1900) 

23 All. 124. • \ t 

• The Seeretary oj State for India 


<n Council v. Dwarta Proead, (1927^ 
49 AU 659. ' 

*® Slate of Punjab v. Baehan Singh, 
[1950] Pun. 1232. 

** Fecrommav. CTi«n«aJ?erf<fi, (1912) 
37 Mad. 440. 
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Section 107.— This section provides that if it appears that a person, whose 
present existence is in question, vras nlivc within thirty years, and nothing 
whatever appears to suggest the probability of his being dead, the Court is 
bound to regard the fact of his still being alive ns proved. But as soon as 
anything appears which suggests the probability of his being dead, the pre¬ 
sumption disappears, and the question has to be determined on the balance 
of proof.** 

Section JOS.—If a person has not been heard of for seven j^ars, there is a 
presumption of law that he is dead, and the burden of proving that he is 
alive is shifted to the other side. But at what time within that time he died 
IS not a matter of presumption, but of evidence, and the onus of proving that 
the death took place at any particular time withm the seven years lies upon 
the person who claims a right to the establishment of ivbich that fact is essen¬ 
tialThe presumption of death does not extend to the date of death.’* There 
IS no presumption that he died at the end of the first seven years, or at any 
particular date** or at any subsequent period.’* 

The earliest date to which the death can be presumed can only be the 
date when the suit to claim that right is filed. It cannot have a further 
retrospective effect.” 

The presumption of Muhammadan law that, when a person has disappear¬ 
ed and has not been heard of for a certain number of years, he Is dead, and 
further that, as regards property coming to him by inheritance, he must ha 
deemed to have died at the date of his disappearance, is a rule of evidence 
only and is superseded by this section.” The rule of Muhammadan Jaw 
that a missing person is to be regarded as abve till the expiry of ninety 
years from the date of his birth is overruled by this section.” So is the 
rule of Hindu law that twelve years must elapse before an absent person, 
of whom nothing has been heard during this period, can be presumed to 
be dead. 

CASE.— A, a Muhammadan, died in 1884, and his estate was divided 
amongst his heirs. B, the eldest son of A, had disappeared in 1870, and had 
not since been heard of; and under Muhammadan law, a share of the estate 

» Markby, 83. 

** Bango v. Mudtyeppa, (1898) 23 
Bona. 296, 300; ^farayan v, SArtntraf, 

<1905) 8 Bom. L R. 226; ^Tayateant 
^tvanrao v. Jiamacfiandra JVaraytm, 

(1915) 40 Bom. 239, 18 Bom. L. R 14. 

Gopal Bhitnji Hanji^anuji, (1922) 


'X'trathpathx v. nanjii 
6 Luck. 407; Punjab v. Nathc, (1931) 


12 Lnh 718, r.B., overruling Tani v. 
Rilhi Bam, (1020) 1 Lah. 654; 

Abdul Bahtman v, Narayana PiUat, 
[laSTJ Kar. 63. 

** Oanesh Bux Singh, TkaZur 
Mohammad, (1944) 19 Luck 581. 

Vtlhabai v. MaXhar, (1937) 40 
Bom. Z..R. 147. 71933] Bom. 155; NtdM- 
ram Daa v. Afunef Pandah, [1954] Cut. 
647. 

Muhammad Sharif v. Bande Alh 
(1911) 34 All. 36, r.B. 

•’ Jtshankar v. Bax, Divali, (191") 
22Boin. LR 771, 

“ Matraj Faiima v. Abdtd WahUt, 
(1921) 43 All. 073. Azviul Rasan v. 
Mohammad Faruq, (1933) 9 Luck. 401. 

** Mazhar Ah V. Budh Stnyh, (1884) 
7 All. 297, rs. 
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was set aside for him as a missing heir. C, the son of B, claimed this share, 
to which he would have been entitled, under Muhammadan law, if B had 
been alive at the time of A’s death, but not otherwise. It was held that 
the spedal rules regarding burden of proof in s. 107 and this section could 
only be appbed with reference to the date of the suit, and not to the ques¬ 
tion whether B was alive or dead on a specified prior date; and that the 
burden of proving that B was alive in 1884 lay upon C, who affirmed it.” 


109. ^Vh€IV the question is whether persoBS are partnjirs,’ laiid- 
Burden of roof as tenant,^ or principal and agent,® and it 

to Kiationsiiip^^ the has been shown that they have been acting as such, 
“SZdwSi.Vt"* ‘h® tarden of proving that they do not stand, or 
pal and agent have ceascd to Stand, to each other in those rela¬ 

tionships respectively, is on the person who affirms it. 

COMMENT.—^Principle.—When the existence of a personal relationship, or 
a state of things, is once established by proof, the law presumes that the 
relationship or state of things continues to exist as before, till the contrary 
is shown, or till a different presumption is raised, from the nature of the sub¬ 
ject in question. A partnership, tenancy, or agency, once shown to exist, 
15 presumed to continue, till it is proved to have been dissolved. 

1. Tartners.'"-Partnership once shown to exist is presumed to continue 
Until the contrary la proved.* 

After a firm is dissolved, the partners continue to be liable to third parties 
lor any act done which would have been an act of the firm if done before the 
dissolution, until public notice of dissolution is given (s. 45, Indian Partnership 
Act, 1932). 

S. 'Landlord and tenant.’—Where the relationship of landlord and 
tenant is admitted or proved to exist it will be presumed to continue until 
it is shown by affirmative proof that it has ceased to exist Mere non-pay¬ 
ment of rent, though for many years, is not sufficient to show that such 
relationslup has ceased.** 

3. ‘Principal and agent’—Where an authority to do an act is once 
shown to exist it is presumed to continue, until the contrary is proved. Sections 
182-238 of the Indian Contract Act deal with the relationship of principal 
and agent. Section 206 provides that a reasonable notice must be given of 
revocation or renunciation of agency. Section 208 provides when the autho¬ 
rity of an agent is terminated. 


110. ‘VSTien the question is whether any person is owner of any- 
* TV . thing of which he is shown to he in possession,'* 

ownership o proofasio burdcn of proving that he is not the owner is 

on the person who affirms that he is not the owner. 
CODIENT.—This section gives effect to the principle that possession is 
prima facie evidence of a complete title; anyone who intends to oust the 


ed (1878) 4 Cal. 314; The BritUh 

L Indut Steam A’ccvw/i'on Company r. 

Hajte Mahomed Eeach and Company, 
al, (last) 3 Mad. 107; Altar Sinyh v. 

Ramduta, (1831) F. R, No. UO of 18SL 
»I {(Sell). 
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possessor must establish a right to do so.“ This is to be presumed from 
lawful possession until the want of title or a better title is proved" 

The prmciple of the section does not apply where the possession has 
been obtained by fraud or force. 

The term ‘possession’ in this section is to be understood as opposed to 
juridical possession and to denote actual present possession. 

A person in possession of land without title has an interest in the pro¬ 
perty which is heritable and good against all the world except the true 
owner, an interest which, unless and until the true owner interferes, is 
capable of being disposed of by deed or will, or by execution sale, just in 
the same way as it could be dealt with if the title were unimpeachable.® 
Possession is prima facie proof of ownership; it is so, because it is the 
sum of acts of ownership. This applies both to prior and to present pos¬ 
session Possession has a two-fold value; it is evidence of ownership, and 
is itself the foundation of a right to possession. To recover possession a plain¬ 
tiff must show a better right in himself to possession than is in the defend¬ 
ant. He may, within the period prescribed by the Limitation Act, succeed 
in a case where he is dispossessed, either by establishing title or by showing 
a prior legal possession entitling him to be restored to the same.* 

Ihere is a conflict of opinion between the High Courts as to whether a 
plaintiff in a suit for possession of immoveable property, other than a suit 
under s. 9 of the Specific Relief Act (I of 1877), is entitled to succeed merely 
upon proof of previous possession and dispossession by the defendant within 
twelve years prior to the suit, or whether he is bound to prove title. 

A full bench of the Bombay High Court has held that possession is a 
good title against all persons except the rightful owner, and entitles the pos¬ 
sessor to maintain ejectment against any person other than such owner who 
dispossesses him* A person, although suing more than six months after the 
date of dispossession and without resorting to a possessory suit,* is entitled 
to rely on the possession previous to his dispossession as against a person 


RamcJiandra Appaji v, Balaji 
Phaurav, (1884) 9 Bom. 137; Rasgan 
V. Fanal Wahid, (1882) P. R. No 121 
of 1881 (Civil)j Fir Eakgh v. Jhanda 
Mai, (1882) P. R. No. 157 of 1882 
(Civil); Nihal Cha?id v. Teju, (1883) 
P. R. No. 74 of 1883 (Civil). Nthal 
Singh V. Jiuvrula, (1888) P. R. No. 
116 of 1888 (Civil), Ram Chand v. 
Bhana Mai, (1900) P. R. No. 71 of 1900 
(Civil), U A’vo V. Ma Shwe Meik, 
(l899) P. J. L. B. 614; Ma Ba v. 
Mating Kan, (1889) S. J, L B. 474; 
Jlfouno Ya Baing V. Ma Ktjin Ya, 
(1895) 2 U. B. R. (1892.96) 234; JIfa 
Hla G’jve v. Ma Thaik, (1896) 2 IT. 

B. R. (1892-96) 377; Maang TMl v. 
Maung Km, (1898) 2 U. B. R. (1897- 
1901) 412; Maung Ntoe v. Maang Po 
O’ji, (1897) 2 IT. B. R. (1897-1901) 


416; Maang Lu Ft V. Maang Oalt, 
(1899) 2 U. B. R. (1897-1901) 418; 
Ma Nqwt Zan v Mi Shme Talk, (1910) 
1 U B. R. (1910-1913) 61. 

Jodh Singh v. Sundar Smgh, 
(1882) P. R. No. 122 of 1882 (Cml). 

** Oobind Prasad v. Mo^n Lai, 
(1901) 24 All. IS?: 

» Hari V. Dhondi, (1905) 8 Bom. 
L. R. 96. 

Ptmraj BTuxvaniratn v. Noratwj* 
Shxvaram Khisti, (1882) 6 Bom. -10, 
r.B ; Bamthandra Narayan v, Karayan 
Mahadev, (1886) 11 Bom. 216; 
eharya r. Lingatca, (1895) 20 Bom 270; 
Ambalalr.The Secttlary of State, (1899) 
1 Bom. L. R. 4.5^ Basapa V. Basapa, 
(1900) 2 Bom. L. R. 410; Fatan v. Emad, 
(1901) 3 Bom L. R. 246. 

■ Specific Relief Act, s. 9. 
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Possession by itself may in some cases be sufBcient to relieve the person who 
has been in possession from the necessity of proving his title. This applies 
to smts in ejectment, though it has a very linuted and occasional operation. 
When a person who has lost possession sues to recover it, he cannot rest up¬ 
on his prior possession alone, unless it was such as to amount to primo faae 
evidence of title. In such a case both title and possession have to be proved. 
Although the presumption that title goes with possession may come to the 
assistance of a person who has had possession but has lost it, it is open to 
the defendant who is in possession at the date of the suit to disprove the 
plaintiff’s title. If the plamtiff’s title is disproved, he cannot succeed on the 
basis of his possession only.* 

The Calcutta High Court has held that mere previous possession will 
not entitle a plaintiff to a decree for the recovery of possession except in a 
suit under s. 9 of the Speciiie Rehef Act.* In a suit to recover possession 
brought more than six months after the date of dispossession, the plaintiff 
must prove title, and mere previous possession for any period short of the 
statutory period of twelve years cannot be sufficient for the purpose.” Thus 
in cases other than possessory suit under the Specific Rehef Act the plaintiff 
must show title or such adverse possession as confers a title under the Limi¬ 
tation Act. 

The Madras High Court has held that, as against a wrong-doer, prior pos¬ 
session of the plaintiff in an action of ejectment is sufficient title, even If the 
suit he brought more than six months after the act of dispossession com¬ 
plained of, and the •wrong-doer cannot successfully resist the suit by showing 
that the title and right to possession are in a third person. It is immaterial 
however short or recent the plaintiff's possession was.“ 

The Allahabad High Court has held that s 9 of the Specific Relief Act 
does not debar a person who has been ousted by a trespasser from the pos¬ 
session of immoveable property to which he merety a possessory title, 
from bringing a suit in ejectment on his possessory title after the lapse of 
SIX months from the date of his dispossession.^ 

The Patna High Court has held that a plaintiff who has omitted to sw 
under s. 9 of the Specific Relief Act, when first dispossessed, is not debarred 
from relying, in a suit for ejectment, on this section. As soon as he has 
proved that the defendant has dispossessed him the onus is thrown upon the 
latter to prove his title.” 


• Govindbhai T. DaAyatSaj, (1035) 
38 Bom. L R. 176, [1937] Bom. 402. 

» Ertaza Hossein t. B/iny Mtttry, 
(1882) 9 Cal. I30j Eehi Chum Batdo 
V. Itsur Chunder Manjee, (1882) 0 
Cnl. 39; Purmfhur Chowdhry t Brtja 
Lall Chmcdhry, (1889) 17 Cal. 256. 

1* Nisa Chand Qaila v, Kanchxram 
Bagani, (1899) 26 Cal. 679, 584; 
Shama Chum Bc^ Abdul Kabeer, 


Dibakar Bhuyan, (1913) 41 Cel. 394. 
Approved of in Naba Kishore Ttlakd^ 
V. Pan Betca, (2922) 50 Co). 23. 

« Narayan Row V. Dharmacff'’ 
(1902) 26 Mad. 614. See 
.,4«yar v. The Steretarii of State 
Indvi, (1900) 33 Mad. 173. ,. ^ 

M ITbH Ahmad Khan v. ^J*^"!** 
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V. Bar Sahax, (1887) 12 All. 46. 
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The Privy Council has laid down in a case in which the plaintiff was a 
purchaser in possession and the defendant had no title at all, that lawful 
possession of land is sufficient evidence of right as owner, as against a person 
who has no title whatever, and who is a mere trespasser. The former can 
obtain a declaratory decree and an injunction restraining the wrong-doer.“ 
In this case the plaintiff was in possession when he brought his suit and he 
asked for a decree declaring his righ^ and an injunction restraining the de¬ 
fendant from disturbing his possession. 

CASES.^ Where a vendee of immoveable property sues for possession, 
his vendor not having been in possession at the time of the suit, it hes upon 
him to show that his vendor was in possession at some period within twelve 
years prior to the date of the suit“ 

The plaintiffs sued the Government for a declaration that a certain piece 
of land belonged to them and that they might be confirmed in their posses¬ 
sion, alleging that they had purchased the site for Rs. 20 in 1888 from one D 
whose father had mortgaged it for Rs. 20 to the plaintiff’s father. It was held 
that the possession of the plaintiffs being peaceable and have been obtamed 
without ousting anyone, it was of such a diaracter as to attract the presumption 
described in this section, and was good against the whole world except the per¬ 
son who could show a better title, and that, as the Government had failed to 
establish their title to the land the plaintiffs were lawfully entitled to its 
possession.” 

S obtained a money decree against the sons and heirs of A, and under 
that decree attached a shop as part of A's estate. N (father of A) applied 
to have the attachment removed alleging that the shop was his. The appli¬ 
cation was rejected and the shop was sold in execution, and bought by P, 
the defendant. N then brought his suit against P to establish his title. It 
was held that the plaintiff having proved his possession at the date of the 
execution sale, it lay upon P, who claimed the property, to prove a title in 
himself or in the judgment-debtor A, and that, he having failed to do this, 
the plaintiff was entitled to a decree declaratory of his right to the property 
as against the defendant.” 


111. "Where there is a question as to the good faith of a traii- 
proof or Booti faith saction between parties, one of whom stands to the 
Other in 3 position of active confidence,^ the bur- 
of «cUFe eonfldenco den of provlng thc good faith of the transaction is 
on the party who is in a position of active confidence- 


niUSTRATIONS. 

(a) The good faith of a sale a client to an attorney is in question in 
a suit brought by the client. The burden of proving the good faith of the 
transaction is on the attorney. 


*• jfrmafi Ariff x. ilafitmtd Ohotue, 
(1803) 20 1. A. 90. 20 Cnl. 834; Sundar 
v.Parf>afi,{18S9)12 All. 51,10I.A.186. 

“ Defw V. Hohtayi Mai, (1906) 28 
All. 479. 

** llanmantno x, Seertlafv of SUxla 
/or 7n<f.*a, (1900) 2 Bom. L. R. 1111, 


25 Bom. 287. 

Pemra/ Bhacaniram x. 

Shivarain Khhli, (I8S2) 6 Dom. 215, 
r.B4 /rri*Anorar I'a^hironf x, Vatudev 
Apaji ahotiiar, (1884) 8 Bom. 371; 
Maunif Mir Din x. Mauny On Oaing 
(1899) 2 U. B. R, (1897.1901) 421. 
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In the case of a pardantwhin lady the law throws around her a special 
cloak of protection It demands that the burden of proof shall in such a case 
rest not with those who attack, but with those who found upon a deed exe¬ 
cuted by her, and the proof must go so far as to show affirmatively and 
conclusively ffiat the deed was not only executed, but was explained to and 
was really xmderstood by her.* Even in cases where a pardanoshin lady 
had independent advice, the Court mil scrutinke the transaction very close¬ 
ly to see that it is a fair one.** Her free and intelligent consent to a transac¬ 
tion is necessary.* 

A pardanashin lady accused will not be exempted from personal attend¬ 
ance at Court as a matter of right. But at the same time the Court must 
reasonably use the discretion of granUng such istemption under s. 205 of the 
Criminal Procedure Code, 1898, after due consideration of all the attending 
circumstances including the social status, custom and practice of the accu¬ 
sed as well as the necessity of her personal presence having regard to the 
nature of the offence and the stage of the trial. No strict test as to the 
pardanoshin statxis can be laid down, and non-observance of rigidity with 
regard to purdah, eg. attending social and religious functions or going to 
bathe in the river, etc., with veils on would not take the accused out of 
that category. The Court is to be guided by the prevailing habits and 
customs.* 

Blind.— Mere signature of a blind person on the sale deed cannot have 
any force. Where an illiterate and blmd woman is alleged to have executed 
a sale deed, the execution of which is denied by her, a heavy burden is laid 
on the purchaser to prove that she not only agreed to sell but she knew what 
was being written and the document was m accordance with the terms of 
the agreement.* 

C.4SE.—In a suit for cancellation of a deed of gift executed by the plain¬ 
tiff In favour of the defendant, the plaintiff was well advanced in years, and 
the defendant was his spiritual adviser. The gift comprised the whole of the 


Bom. L. R. 444, 29 I. A. 127, 29 Cal 
749; SuTMuddln v. Abdul. (190C) 8 
Bom. L. R. 781,.31 Bom. 165; Mtrza 
Sajjad AH v. Nawob Wazir Ali, (1912) 
14 Bom. L. R. 1055, 39 I. A. 166. 34 
All. 455; Kali Bakhsh v. Ram Oopal, 
(1913) 16 Bom. L. R. 147. 41 1. A. 
23, 36 All. 81; ,8unila&ala Debt v. 


a ai »u.ufi.«t*a v, MuKiuar Anmea, 
28Bom.L. R. 193,621. A. 342,47AU. 
703; Ramanamtna v. Vtranna, (1931) 

33 Bom. L. R. 960, P.C,; Tara Rumari 
V. Chandra Maule$}iXDaT Prewad, (1931) 

34 Bom. L.R. 222, 11 Pat, 227,68IA. 
460; Shtoparaan Singh v. Kar9tngh 
Sahai. (1932) 34 Bom. L. R. 890. p.c.; 
Kundan Lai v. Muaharrafi Begum, (1936) 


58 Bom. L. R. 783,631. A. 326,11 Luck. 
346; A. V. Palanivelu v. Ktelavathx, 
(1937) 39 Bom. L. R. 720, p.c.; Shiv- 
gangavia v. Basangouda, (1937) 40 
Bom.L. R. 132. 

" Bank of Khulna, Ltd. v. Jyoti 
Prokttsh MUra, (1940) 42 Bom L. R. 
1139. 67 I. A. 377; TulsMram v. 
Chvnilal, [1940] Nag. 149. 

*♦ Kathusa V. Mohammad Sxddique, 
(1941] Nag. 418. 

*s Hem Chandra Ohaudhuri v. Su- 
radhani Debya Chaudhari, (1940) 42 
Bom. L. R. 993, 67 I A. 309; Vinayak 
V. Sk. Jl/d. Hanif, [1953] Nag. 281; 
Pathummay. Vadhyar Namboon, [1951] 
T.C.320. 

* Rajlakihmi Pew v. The Stale, [1953] 
CeL 78. 

* SwaniTTia V. ^bdwr Rahman, [1952] 
Hyd. 668. 
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plaintiff’s property, and the only reason for its execution was the plaintiffs 
desire to secure benefits to his soul in the next world. Almost immediately 
after the execution of the deed the plaintiff repudiated it, and sued for its 
cancellation on the ground of fraud. It was held that, having regard to the 
fiduciary relation subsisting between the parties, the burden tested upon the 
defendant to show that the transaction was made urithout undue influence and 
in good faith; and, in the absence of such proof, the plaintiff was entitled to 
obtain cancellation of the deed.* 

112. The fact that any person was horn during the continuance 
Birth during mar- ^ Valid marriage between his mother and any 
riace conclusive proof man,^ Or within two hundred and eighty days 
of legitimacy dissolutioH, the mother remaining unmarried, 

shall be conclusive proof that he is the legitimate son of that man, 
unless it can be shown that the parties to the marriage bad no access 
to each other^ at any time when he could have been begotten. 

COMMBNT^Princlplc.—This section is based on the principle that when 
a parUcular relationship, such as marriage, is shown to exist, then its conb- 
unance must prima facie be presumed.* Under the section the fact that any 
person was born 

during the continuance of a valid marriage between his mother and 
any man, or 

(b) within two hundred and eighty days after its dissolution, the mother 
remaining unmarried, 

shall be conclusive proof that he is the legitimate son of that man unless the 
parties had no access to each other at any time when he could have been be¬ 
gotten. 

Evidence that a child is bom during wedlock is sufficient to establish its 
legitimacy, and shift the burden of proof to the party, seeking to establish the 
contrary 

The presumption under this section is a conclusive presumption of law 
which can be displaced only by proof of non-access between the parties to the 
marriage at a time when according to the ordinary course of nature the hus¬ 
band could have been the father of the child. Access and non-access connote 
existence and non-existence of opportunities for marital intercourse Non- 
access can be proved by evidence direct or circumstantial though the proof of 
non-access must be clear and satisfactory as the presumption of legitimacy is 
highly favoured by law.® 

Sections 41, 112 and 113 are the only sections which deal ^vith matters 
which are to be regarded as “conclusive proor*. No rule of the kind can be 
based on considerations of evidence, because enquiry is altogether excluded 
The basis of the rule in the first case (s. 112) seems to be a notice that it is 
undesirable to enquire into the paternity of a child whose parents “have access 
to each other. This section refers to the pomt of time of the birth of the child 
as the deciding factor and not to the time of conception of that child; the latter 

* Afnnnu Singh v. Vmadat Pande, L. It. 05. ^ 

(1890) 12 All. 623. • Ckiluluri Venkaletwarlu r.Cnilu- 

* Bhima v. Duloppa, (lOdl) 7 Bom. Lari rentalan«rayano,[1054]S.C.It. 
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point of time has to be considered only to see whether the husband had not 
access to the mother.* 

1. ‘During the continuance ot a ralld marriage between his mother 
and any man.’— The presumption as to paternity in this section only arises 
in connection with the offspring of a married couple. The section applies to 
the legitimacy of the children of married persons only.’ On the birth of a 
child during marriage the presumption of legitimacy is conclusive, no matter 
how soon the birth occurs after the marriage.* 

Even children born with only a gestation period of six months have been 
known to survive and live. Where a child was bom eight months after date 
of marriage there could be no doubt that she could very well be the child of 
the father.* 

A person claiming as an illegitimate son must establish his alleged pater¬ 
nity in the same manner as any other disputed question of relationship is- 
established.” The presumption that diildrcn bom of a married woman, during 
the lifetime of her husband are the legitimate offspring of that woman andl 
her husband, is not conclusive proof of their legitimacy and must be regaxdedt 
as fully rebutted where the woman admittedly lived for years with another 
person and they both asserted such children to be the offspring of their union.** 
It is upon the person who claims to be the legitimate issue of his parents to 
bring forward satisfactory evidence in support of them marriage.** 

Reading a. 120 with this section it is clear that there is no prohibition to 
the parents of a child from deposing whether or not they had at any time, 
when the child would have been begotten, access to one another” 


2. ‘Within two hundred and eighty days alter its dissolution, the 
mother remaining unmarried.’—The section does not lay down a maximum 
period of gestation, and therefore docs not bar the proof of the legitimacy of 
a child bom more than two hundred and eighty days after dissolution of 
marriage, the effect of the section being merely that no presumption in favour 
of leghimacy ils raised, and the question must be decided simply upon the 
evidence for and against le^timacy-” A person bom within two hundred and 
eighty days after the death of his father is presumably his legitimate son.” 
When a person claims, under this section, to be the son of a deceased person, 
he must prove that he was bom within two hundred and eighty days after the 
death of Ws father.” 


* Palani v. Sethu, (1924) 47 Mad. 
706; Pal S%ngh v. Jagir, (1926) 7 I.ah. 
368. 

*■ X X X ■<r. Ma Son, (1896) 1 XT. 
B. R. (1892-1896) 74. 

* Vmra v. Muhammad Hayat, (1907) 
P, R. No. 79 of 1907 (Civil). 

* J’onnantmatv..,4Hdi.4»W(xn,ri9331 
T. C. 726. 

OopaUami CMtU v. AumacheUam 
Chetti, (1903) 27 Mad. 32. 33. 

Bahadur Smgh v. Tiru, (1905) 
P. R. No. 28 of 1906 (Civil). 

** Thahur Amjal v. Nau>a6 Ali 


Khan, (1906) 9 Bom. L. R 204, r c. 

“ Shantalai v. Dahhand, [1954] 
Nag. 204. * 

•* Bahmat v. Musst. Alldhdi, 
(18S3) P. R. No. 1 of 1884 (Civil). 

I* Ghulam Mohy-url-dni Khan v. 
Khtw Hussain, (102“', 10 Ljih. 470; 

Bhairon Prasad v. Gopi Kunwtr, 
(1930) 32 Bom. L. R. 871, p.c. 

*■ Xarendra v. Bam Oonnd, (IDOI) 
4Boni.L.R.243, 29CaJ 111, 29 I. A.. 
17, Karapaya Sert,ai v. Mayandt, (1933) 
12 Ran. 243, 36 Bom. L. R. 394. p.c. 
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3. ‘Unless It can he sho^ra tliat tlio parties to the tnairlage bad no 
access to each other.*—Under the section the child bom in wedlock should 
be treated os the child of the person who was, at the time of Its birth, the 
husband of the mother, rmicss it is shown that he bad no access to the mother 
at the time of its conception quite irrcspeclive of the question whether the 
mother was a married woman or not at the time of the conception," By 
‘having no access' is meant having no opportunity of sexual Intercourse; aod 
m order to displace the conclusive presumption it must be shown that no such 
opportunity occurred down to a point of time so near to the birth as to rendrt 
paternity impossible. To rebut the legal presumption under this section, it u 
for those, who dispute the paternity of the child, to prove non-access of the 
husband to his wife during the period when, with respect to the dale of its 
birth, it must, in the ordinary course of nature, have been begotten." The 
word ‘access’ means effective access. Physical incapacity to procreate amounts 
to non-access within the meaning of the section." Where 3 child 'vas bom 
two hundred and twenty-three days after the death of the husband, the burden 
of proof lay on him who disputed the paternity of the child.** If the husband 
has had access, adultery on the wife’s part will not justify a finding that 
another man was the father.*' 

According to the Bombay High Court a wife can be examined to prove 
non-access of her husband during her married life, vvithout indepen^t 
evidence being first offered to prove the lUegitunacy of the children.** Tn® 
Bombay High Court has also held that the rule of ^gUsh law laid down m 
Russel V. RusseP that the declaration of a father or mother cannot be ad¬ 
mitted to bastardise the issue bom after the marriage is not applicable to 
India “ The Madras High Court has held that the wife is a competent witness 
to prove access or non-access by her husband-** Tbe Allahabad High Court 
has held that the English rule that such evidence is inadmissible because it 
is evidence which tends to bastardise the child is not applicable to the Courti 
in India; there is nothing in the Indian Evidence Act which renders this evi¬ 
dence inadmissible. In a suit for divorce by the husband on the ground of the 
wife’s adultery, alleged to be established by the fact of her having given birth 
to an illegitimate child, evidence by the husband of non-access to the wife at 
any time when the child could have been begotten is admissible; and an ad¬ 
mission by the wife that the child is illegitimate is also admissible in evidence. 
Hie Calcutta High Court has similarly held that there is nothing in this section 
to show that the husband or wife is precluded from giving evidence in order to 

Patani v. Sethu, [1924] 47 LarTiman Kunwari, (1903) 30 I.A. 15-« 
Mad. 706, Pal Singh v. Jagtr, (1926) 5 Bom. L. R. 474, 25 All. 403- 

7 Lah. 36S. *i 2Vyo Tun E v Mi Chon. 

Narendrav. Ram Govirtd, (1901) A 2 U. B. R. 23; Jagannatha Jl/Mdab v. 
Bom. L. R. 243, 29 Cal. Ill, 29 I. A. 17; Ch*tina8wam\ Chetti, (1931) 65 Jlad 243 
KarapagaSenai v. Mayandi, (1933) 12 »• Rozario v. Jnglea, (1893) 18 Bom. 

Ran. 243, 36 Bom. L. R 3M, p. c.; 

Bhima v. Dulappa, (1904) 7 Bom. L. 


28 Bom. L. R. 607. 

*» Jilagandi Asari v. Sami Aaart, 
(1931) 66 Mad. 292, .. 

* Doutre v. Douire, [1939] All. 573. 
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show that they had no access to eadi other at any time when the child could 
have been begotten.^ 

The rule laid dovm in Russell v. Ktissell has now been abrogated by the 
Law Reform (Miscellaneous Provisions) Act, 1949,* s 7, which says that not¬ 
withstanding any rule of law the evidence of a husband or wife shall be ad¬ 
missible in any proceedmgs to prove that marital intercourse did or did not 
take place between them during any period. 

The principle of this section does not apply to the case of a paramour and 
the presumption can be rebutted when the mother of the child is not a wife 
but a mistress and it may be open for the mistress to prove that the real father 
of the child bom durmg the penod of her concubinage is different from het 
paramour.* 

Muhammadan law.—According to Muhammadan law a child bom six' 
months after marriage or withm two years after divorce or the death of the* 
husband is presumed to be his legitimate offspring. If the question for deci-- 
sion be one of evidence only it will be governed by this section,* and the child 
will be considered legitimate.* A child bom more than two himdred and 
eighty days after the dissolution of his mother's marriage with her first 
husband but less than six months after her marriage with her second husband 
was held entitled to inherit as the legitimate son of the second husband.* 

CASES^ Where a wife came to her husband's house a few days before he 
died and remained there up to the time of his death and it was shown that a 
child, alleged to be that of her husband, was the child of the wife, and that it 
was bom within the time necessary to give rise to the presumption under this 
section, vt was held, In. the absence of any evidence to show that the husband 
could not have had connection with his wife during the time she was residing 
with him, that the presumption as to the paternity of the child given by this 
section must prevail. The fact that the husband was, during the period within 
which the child must have been begotten, suffering from a serious illness which 
terminated fatally shortly afterwards was held, under the circumstances, not 
sufficient to rebut the presumption.* 

A woman married a man in September, 1903; the marriage was dissolved 
in May, 1904; she married another in June, 1904; a son was bom to her in 
September, 1904, during the continuance of her marriage with her second 
husband. It appeared that the latter had access to her during her first 
marriage. In a suit by the son to recover the property of the second husband 
on his death, it was contended that the plaintiff was not the legitimate son of 
the second husband. It was held that the plaintiff was in law the legitimate 


* Shyam Singh v, Saibalin* Ohoah, 
fI947] 1 Cftl. 9. 

* 12, 13 & 14 Geo. VI, c. 100. 

* Monia v. Dforao, [19421 Xac. 
383. 

* ^faihar Ali V. Budh Singh, (1S84) 
7 All. 297, r.n.; Muaammat Kanita v. 
tiatan Abmad Khan, (192."1 1 Luck. 
71. 

* iSi6f Afu^ommod v. Muhammad 


Hametd, (192G) 4S All, f.25; Muhnm^ 
mad AUahdad Khan v. Muhammad 
/email Khan, (188S) !0 All. 289. 

* Kur-ut-Hasan v. .l/u^ianimird TTa- 
«m, (1010) r. R. No. 78 of 1910 (Ci%nl): 
J*. V. P„ (1911) p. R. Xo. 77 of 1911 
((S\il). 

• Kartndra Xalh Pahari v. Kam 
Govind Pahart, (1901) 29 Cftl. HI.. 
4 Bom. L. It. 243, 29 I. A. 17. 
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son of the second husband of the woman, and was entitled to his properties. 

The question for decision was the paternity of the defendant. He was 
born of one H on October 17, 1919, ie., two hundred and seventy-nine daj^ 
after January 10, 1919, the date of the death of her first husband. She had 
entered into a second marriage on February 25, 1919, with another man and 
defendant was bom during the continuance of that marriage. It iivas held 
that as this section referred to the point of time of the birth of the child as 
the deciding factor and hot to the time of conception of that child, the pre¬ 
sumption was that the second husband was the father of the defendent. 

113. A notification in the Official Gazette that any portion of 

British territory has before the commencement oi 
'"**‘°'* Part III of the Government of India Act, 1943, 
been ceded to any Native State, Prince or Kule^ 
shall be conclusive proof that a valid cession of such territory took 
place at the date mentioned in such notification, 

COMMENT.—Object,— This section was enacted to exclude inquiry by 
Courts of Justice into the validity of the acts of the Government so far as 
cession of territory to any Indian State was concerned. But the section is a 
dead-letter because it is declared to be ultra tnre? by the Privy Cotuicil in a 
case in which it is decided that the Govemor-General-in-CounciI being 
eluded by 24 & 25 Vic c. 67, s. 22, from legislating directly as to sovereignty W 
dominion of the Crown over any part of its territories in India, or as to the 
allegiance of British subjects, could not, by any legislative Act, purporting 
to make a notification in the Government Gazette conclusive evidence of * 
cession of territory, exclude inquiry as to the nature and lawfulness of that 
cession." 

114. The Court may presume the existence of any fact which it 
Court may prnume tMnks likely to havc happened, regard being had 

exutrnoe of certain to the common coursc of natural events,^ buma 
conduct® and pubUc and private business, in their 
relation to the facts of the particular case. 

nXUSTRATIONS. 

The Court may presume— 

(o) that a man who is in possession of stolen goods soon after the theft la 
either the thief or has received the goods knowing them to be stolen, unless ne 
can account for his possession; 

(b) that an accomplice is imworthy of credit, unless he is corroborated m 
material particulars; 

(c) that a bill of exchange, accepted or endorsed, was accepted or en¬ 
dorsed for good consideration; 

fdj that a thing or state of things which has been shown to be in exis¬ 
tence \vithui a period shorter than that within which such things or states 
of things usually cease to exist, is stOl in existence; 

* PflZani r. Sethu, (1924) 47 Mod. 3C8. 

700, on appeal, Srthu v. PaZoni, (1935) *• Damodhar Oordhan V. 

49 Mad. 553. KaiyV. (1875.1870) 3 I. A. 103, 1 uom. 

** Pal Sin^h V. Jayir, (1936) 7 Lah. 387. 
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Land Acquisition Act (I of 1894). There are various other statutory pre¬ 
sumptions. 

The chief function of rebuttable presumptions of law is to determine on 
whom the burden of proof rests. 

1. ‘Ctomraon course of natural even(s.*~This expression is appropriate 
in regard ito such matters as the period of gestation or the contmuance of 
life. The legitimacy of a child may have to be decided by reference to the 
term during which in the ordmary course of nature gestation may continue. 

In divorce cases it is not necessary to prove the direct fact of adultery; 
Dor is it necessary to prove the existence of guilty affection in every case. 
Adultery may legitimately be inferred from evidence of opportunity, where 
the circumstances are such as would lead a reasonable and just person to the 
^nclusion that adultery had been committed. This section authorises such 
inference or presumption.” 

Under this section the Court is entitled, if it appears reasonable in all 
the circumstances of the case, to draw an inference that the accused com- 
^tted a murder or took part in its commission, from the facts that he has 
been found in possession of the property proved to have been m the posses¬ 
sion of the murdered person at the time of the murder or is able to point 
out the place where such property is concealed and admits having concealed 
it there and that he falls to give any explanation of his possession of the 
property, which can be accepted. The possession of stolen ornaments be- 
lon^g to the murdered soon after the murder is, therefore, material evidence 
against the accused not only on the charge of robbery but also on the charge 
of murder.” 


2. ‘Human conduct.’—As an example of an inference to be drawn from 
the conduct of a person the following is apposite. It is settled law that where 
property is entrusted to a servant, it is the duty of the servant to give a 
hTle account of what he does with the property so entrusted to him. If such 
servant fail to return the property or to account or gives an account which 
|s shown to be false and incredible, it is ordinarily a reasonable inference that 
® has criminally misappropriated the property so entrusted to him and dis- 
tiestiy converted it to lus own use. In such cases the Court is entitled to 
hostile inferences and presumptions from the action and statements 
M the servant” 

Where there is a long and continuous course of co-habitation between a 
®an and a woman, the law presumes in favour of marriage against concubi¬ 
nage under this section even in the absence of a satisfactory direct evidence 
marriage. Such presumption of marriage can only be repelled by evl- 
ence of the clearest character.” 

Ulnstrations.—The illustrations given under this section are not 
®inaustive. They are merely a few examples of this class of "natural” pre- 
ptions, and they do not exclude the other numerous cases in which such 


55* A11^^7 

Sotia AfeaT* t. Kinff-£mperpr, 


(1924) 2 Han. 476. 477. See Emperor 
V. AMul Gam', (1925) 27 Bom. L. It. 
1373. 


•• Chandxt Lai Aaarvala v. KhalUar 
nahamatx, [1042] 2 Cal. 209. 
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where room is left for the Court to exercise its powers of inference. The 
Court can throw the burden of proof on whichever side it chooses. This- 
section deals with cases of that description. It declares that the Court may, 
m all cases whatever, draw from the facts before it, whatever inferences it 
thinks ]ust. The terms of the section are such as to reduce to their proper 
position of mere maxims, whidi are to be applied to facts by the Courts in 
their discretion, a large number of presumptions to which English law gives, 
to a greater or less extent, an artificial value. Nine of the most important 
of them are given by way of illustrations.** 

The effect of this provision is to make it perfectly clear that Courts ol 
Justice are to use their own common sense and experience in judging of the 
effect of particular facts, and that they are to be subject to no particular 
rules whatever on the subject. The illustrations given are, for the most part, 
cases of what in Engbsh law are called presumptions of law: artificial rules 
as to the effect of evidence by whidi the Court is boimd to guide its decision, 
subject, however, to certain limitations which it is difficult either to under¬ 
stand or to apply, but which will be swept away by the section *** 
question.” 

Scope.—This section authorises the Court to make certain presumptio'i* 
of fact They are all presumptions which may naturally arise, but the 
lature, by the use of the word ‘may’ instead of ‘shall’ both in the body of we 
section and m the illustrations, shows that the Court is not compelled to raise 
them but is to consider whether in all the circumstances of the particular 
case they should be raised.” 

rrcsiiniptlons.—Presumptions may be either of law or fact, and when o 
law may be either concluetve CpreesumpUemes juries et de jure), or rebvW^ ^ 
(prasumpttones juris), but when of fact ('prtBeumpftones hominis) are a- 
ways rebuttable Mixed presumptions are those which are partly of law an 
partly of fact.“ 

Presumptions of law differ from presumptions of fact in the following 
respects;— 

(1) Presumptions of law derive their force from law; while presump' 
tions of fact derive their force from logic And though many of the former 
have intrinsic logical weight, being indeed derived from the latter, yet there 
are others which have none. 

(2) A presximption of law applies to a class, the conditions of which are 
fixed and uniform; a presumption of fact applies to indiufduol cases, the con¬ 
ditions of which are inconstant and fluctuating. 

(3) Presumptions of law are dra^vn by the Court, and in the absence 

of opposing evidence are conclusive for the party in whose favour 
operate; presumptions of fact are drawn by the jury, who may disregard th 
however cogent.** . .. 

As to statutory presumptions, see ss. 118, 119-122, 137 of the Negotia 
Instruments Act; ss 53 and 101 of the Transfer of Property Act; s 6 of the 


1* Stephen’s Introduction to Eri- *”* 
denco Act. 

I* Gazette of Jfidi'a, Srarcli 30, 1872, 
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would be a reasonable presumption that people had committed theft or burg¬ 
lary if they were seen the next day mth the stolen property in circumstancea 
which suggested that they were dividing Up the booty. Such an inference 
would not be an inference of law; it would be a pure inference of fact. It 
Would be open to the accused to explain that they were there for some innocent 
purpose, but in the absence of such explanation, the presumption will be that 
they had taken part in the offence.* ffhe presumption contemplated in this illus¬ 
tration is not a presumption as to the fact of possession, but the presumption 
of guilt which arises from the accused not accounting for his possession of 
^len goods of which he is proved to be in possession soon after the theft, 
ilus presumption of guilt cannot, therefore, arise before such actual possession 
IS proved, or before the accused, on opportunity being given, fails to account 
Or his possession.* But the possession of stolen property, even if accompanied 
y a failure to give an account as to how such possession was acquired, or 
y a false account, or by accounts which are contradictory, or by a concealment 
of the property, would raise not a violent or strong presumption, but a 
probable presumption merely.* 

Mere possession by an accused person of articles which were on the person 
Or custody of a murdered man without any explanation for such possession 
catmot lead to an inference that he took part in the murder or that be was 
privy to it. The presumption from the possession of articles belonging to the 
eceased by accused persons immediately after the murder or robbery should 
e drawn only where some more evidence is present to show that the accused 
persons were seen with the deceased immediately before his death or that the 
'vss last seen alive in the company of the accused persons.* 
lllualration docs not mean that the burden of proof is shifted on to the 
ccused, So that he must prove affirmatively that he came by the goods iimo- 
tb*' ^ sufficient if he can give an explanation which may raise a doubt in 
the Court as to the guilt of the accused;^which in the opmion of 

2 j uiay possibly be true. So, where a conviction under s 411 of the 
tharSi Code was based on the presumption aforesaid, the Court saying 
the ^ l^urden of proving his bona Bdes was thrown on the accused and that 
the on behalf of the accused to prove that he had purchased 

gOMs from a certain person was not very reliable, it was held that the 
«>nviction was legal* 

sumpy Illustration the Court may, but is not obliged to, make the pre- 

onus mentioned. Even if the Court make the presumption, the 

general issue is still on the prosecution. It is not the Jaw that if 
^®Ils to account for bis possession of the goods said to be stolen ha 
The a if the other proved facts of the case do not predicate guilt 

J I, ^ required to prove his explanation by adducing substantive 

Tiiick. 182; iTtshore v. Tht State, 

* Einn. (1897.1901) 171. [1951] Raj. 761, 

G94. ^ CWicfda, [1944] All. * Jm Sheikh 


h. R. M7(1904) G Bom 
v- ’ Saii/a ' Charan 

(1924) S2 Cal. 
227: Nar^T.?:- dOSO) 18 Lah. 

. Ktng.Emperor, fl941> 


i i^artd Lat v 


Queen-Empresa, 

(1885) 11 Cal. ICO. 163. 

• 5invaram v. Public Proseeulor, 
[1954] Mad. C02. 

• Emperor v. Hori Eat, (1933) 5C 
All. 250. 
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evidence. In many cases it may be impossible for him to do so, particularly if 
he alone knows the facts, for he is not boxmd to give evidence on oath on his 
own behalf.’ 

The mere fact that an accused person points out the place in which the 
stolen property is concealed does not pve rise to any presumption under tha 
section or justify his conviction for the offence of receiving stolen property, 
still less for the offence of theft* But where property forming part of the 
stolen property is produced by a person from his house, a presumption under 
it can be drawn against him.* When an accused makes a statement, “I have 
concealed the property at a particular place and I will produce it,” and if it is 
discovered in consequence of that statement, it is evidence of his possession, 
even though the stolen articles are kept or concealed in another man’s pro¬ 
perty, because unless he had possession he would not have kept them at that 
place. Where, however, an accused without stating that he has concealed 
stolen property, merely produces it from a place to which other people can 
have access, it is not sufficient to establish his possession even though the pro¬ 
perty may be concealed, because it is consistent with any other person having 
done so and the accused may have merely knowledge of it.** 

Possession must be recent possession. The question what period is covered 
by the expression “soon after” depends upon the circumstances of each case- 
T[iie Court is not bound to draw this presumption, and it must always ask itsell 
whether in the circumstances of the particular case the presumption is one 
which in fairness to the accused can be drawn.** Lapse of tune rebuts the 
presumption. Where stolen articles of a very common description, consisting 
of jewellery of a very ordinary type and by no means of distinctive appearance, 
were found in the possession of a person six months after the commission of a 
dacoity, such possession was not deemed sufficient to call upon the acci^ed to 
explain his possession** Where a stolm old brass bell >vas found in the 
possession of an old iron dealer thirteen days after the theft, the presumption 
under this section was not drawn** It was held similarly where a stolen 
buffalo was found in the possession of a person four or five months after the 
theft.** 

“But to raise this presumption legitimately, the possession of the stolen 
property should be exclusive as well as recent. If, for instance, the articles 
stolen were found on the person of the accused, or in a locked-up house or 
room, or in a box of which he kept the key, there would be fair ground for 
calling on him for his defence; but if they were found lying in a house or rocm 
in which he bved jointly with others equally capable with himself of the theft, 
or in an open box to which others had access, this would raise no definite pre¬ 
sumption of his guilt.”“ 

» Ktihah Deo Bhagat v. Emperor, 

[1944] 1 Cal 595. 

• Emperor v. Yeshaha Sal-hoba, 


Emperor v. Mavji Nanji, (I®'*') 
42 Bom. L. R. 629. 

1* Emperor v. Sughar Singly 

< . . ( 1 ) 

M Hashirn'T, Crown, 11942]Kaf. 186. 

M Best, 12th Edn . a. 212. p. 1^*' 
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The presumption in this illustration is not confined to charges of theft, 
but extends to all charges, however penal, not excluding even mxu-der. There¬ 
fore where a person charged with dacoity is shown to have been in posses¬ 
sion of part of the stolen property soon after the dacoity, it may be presumed 
tiiat he was one of the dacoits or that he received the property knowing it 
to have been stolen at the dacoity,” 

Application o£ tills presumption to other offences.—The principle of lU, 
fa) applies not only to cases of ordinary theft but also to cognate offences 
such as dacoity and robbery.” The presumption arising under this illustration 
extends to all charges, however penal, including murder” 


niostratlon (b).—An accomplice is one who is a guilty associate in 
crime. Where the witness sustains such a relation to the criminal act that 
he could be jointly indicted with the accused, he is an accomplice” It is 
a rule of prudence and practice which practically amoimts to a rule of law 
that the evidence of an accomplice ought not to be acted upon unless it is 
corroborated as against the particular accused in material respects.” Corro- 
borative evidence is evidence which shows or tends to show that the story 
of the accomplice that the accused committed the crime is true, not merely 
^t the crime has been committed, but that it was committed by the accused ” 
ihe confession of a co-accuscd cannot be used to corroborate the evidence 
of an accomplice.” The corroboration m the case of an accomplice must 
point to the identification of the person charged with the particular act with 
which the direct evidence connects him* The corroboration in material 
^rticulars must be such as to connect or identify each of the accused with 
offence.* The evidence of an accomplice ought to be regarded with sus- 
pJCiTO. The degree of suspicion which will attach to it must vary according 
0 the extent and nature of the complicity.** 

^ the accomplice is not really a criminal but a spy or informer his 

evidence does not require any corroboration.* 


Ihe rule in this illustration is to be read along with s 133, and neither 
e IS to be ignored In the exercise of judicial discretion. In point of law 
^ accomplice is a competent witness against an accused person (vide s. 133). 

'^t great caution in weighing his testimony is dictated by prudence and 
Kason. Unless the case is a very exceptional one, an accomplice’s evidence 
^ d not be accepted as being sufficient.* In England it is regarded as the 
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n 11954] Cut. 309. 
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** PTOi7inciol Government, Central 
Provinces and Berar v. BagJwTam, [1942] 
Nag 749. 

** Emperor v. AaJti'a, (1926) 48 All. 

409. 

** Bebait Hohan Cfialravarty v. 
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testimony of tlie accomplice or complainant that the accused committed the 
crime, 

(3) that the corroboration must come from independent sources, and 

(4) that the corroboration need Jiot be direct evidence that the accused 
“J^itted the crime—it is sufficient if it is merely circumstantial evidence 
of his connection with crime,* 


^ ^ ninstmtJon (c),~ The presumption on which this illustration is founded 
|s in accordance with the maxim omnio praestimuntur nte etse acta, i,e, all 
gs are presumed to be done in due form. The principle of the maxim “has, 
in many instances, been recognised in support of the solemn acts of even 
pnvatc persons,...Thus, if an act can only be lawful after the performance ol 
performance of that prior act will be presumed. Again, al- 
ough in the case of contracts not under seal, a consideration must in general 
proved, yet bills of exriiange and promissory notes enjoy the 
Pnvilege of being presumed, prima facie, to be founded on a valuable con- 
law raises ^is presumption in favour of these instruments, 
^ y because it is important to preserve their ncgotiabibty intact, and partly 
** existence of a valid consideration may reasonably be inferred from 
solemnity of the instruments themselves and the deliberate mode in which 
“ey we executed.” 

in ®*plw»tlon to this Illustration speaks of “a man of business,” which 
’'^®lll®own popular sense must mean a man habitually engaged in 
mercantile transactions or trade.** 

^^snmptlon under this section and under Negotiable Instruments 
. Sections 118 and H9 of the Negotiable Instruments Act lay down 
other presumptions. The Lahore High Court has held that s. 118 of the 
trafr ^‘“truments Act replaces the explanation attached to this iUus- 
118 therefore the rule laid down in this illustration is modified by s. 

torv permissible in the Evidence Act was converted into a statu- 

confinli*^ Negotiable Instruments Act While illustration (c) is 
Neeof vi^ acceptance or endorsement of a bill of exchange, s. 118 of the 
® ^truments Act applies to the making or drawing of it also”. 
U8 ft Court has held that the difference between this section and 
tijg ^® Negotiable Instruments Act consists only in this, that, imder 
*“ider ih ^ ** discretion to make the presumption or not, whereas, 

on ® Court is bound to start with the presumption; 

Cases in th Is made there is no difference between the two 

, ® ^i^ianner of displacing the presumption or disproving the “pre- 
®**bhed fr” Any presumption as to quantum of consideration, as distin- 
^rawn n 1 °^ mere existence of consideration, has accordingly to be 
^i*^ue of s. 118 of ffie Ne^tiable Instruments Act or even 
Contain but only from the recitals, if any, that the instrument may 

facie e^d ° recitals, it has long been established that being prima 
ce against the parties to the instrument, they may operate to 


( 1953 ] 

11 12th Edn.. 8. 14ft n HO 

‘njatoo V. Bkarmapjia’, ^( 1897 ] 


23 Bom. C3, 66. 

*• Bannu Mol v. Muiuhi Jtam, 
(1935) 17 Lah. 107, 113. 



shift on to the party pleading the contrary the burden of rebutting the infe¬ 
rence raised by them. But the weight due to recitals may vary according to 
circumstances and, in particular circumstances, the burden of rebutting them 
may become very light, especially when the Court is not satisfied that the 
transaction was honest and bona fide.** The "special rules of evidence" laid 
down in s. 118 of the Negotiable Instruments Act must have been intended to 
apply only os between the parties to the instrument or those claiming under 
them. In other cases the presumption can only be in the terms enacted in 
this section which by the use of the expression "may presume” leaves it to 
the Court to apply the presumption or not according to circumstances." 

ninstration (d).—This illustration is founded on the presumption which 
exists in favour of continuance or immutability. 

‘‘It is a very general presumption that things once proved to have existed 
in a particular state are to be understood as continuing in that state until the 
contrary is established by evidence, either direct or circumstantiaL Thus, 
where seisin of an estate has been shown, its continuance will be presumed, 
as also will that of the authority of an agent.”" 

The ordmary legal presumption is that things remain in their original 
state." If a person is shown at one time to be a member of a joint ffindu 
family, it will be held under this illustration that he never separated at aU 
unless the contrary Is proved. 

Sections 107-109 deal with particular applications of the principle of which 
thb illustration is the general expression. 

Illustration (e).— The rule embodied In this illustration flows from the 
maxim omnia proesumuntur rite et solemniter esse octa, i e, all acts are pw* 
sumed to have been rightly and regularly done. ‘"Ihe true principle Intended 
to be conveyed by the rule, 'omnia preesumuntur rite et solemmter esse acta,' 

... seems to be, that there is a general disposition in courts of justice to up¬ 
hold official, judicial, and other acts, rather than to render them inoperative; 
and with this view, where there is general evidence of acts having been legally 
and regularly done, to dispense with proof of circumstances, strictly speaking 
essential to the validity of those acts, and by whidi they were probably accom¬ 
panied m most instances, although in others the assumption rests solely on 
grounds of public policy.”'^ The Court can make a presumption that official 
acts have been regularly performed. Whether a presumption should or should 
not be made must depend upon the particular circumstances of each case.” 

Where under an Act certain things are required to be done before any 
liability attaches to any person in respect of any right or obligation, it is for 
the person who alleges that that liability has been incurred to prove that the 
things prescribed in the Act have been actually done. No presumption can be 
made in favour of the things prescribed by the Act having been done. If, 
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example, publication of a notice was essential under an Act in order to bind a 
person, such publication must be distinctly proved.” But the Privy Council 
has held that in the absence of evidence to the contrary it has to be presumed 
ihat the procedure laid down in a statute duly followed and that propel 
statutory notice was given." Where a warrant contains a preamble that the 
requirement of a section of an Act has been fulfilled, a presumption arises 
under this illustration that the officer issuing the warrant has performed his 
duty correctly.*' The Calcutta High Court has held that the Privy Council has 
'^rtually overruled the decisions which laid down that it is not sufficient for 
tue purpose of proving service of notice to rely on the presumption arising out 
of this section.** 


A presumption arises under this section as to legality and correctness of a 
Court’s proceedings." 

^’^^sumption of regularity of acts extends to testamentary documents “ 
Entries in Collector’s hooks are presumed to be correct having regard to 
(c) and (f)." 

See as. 79-86 as to the presumptions of this kind in respect of documents. 


niBstratlon (f)^Xhls illustration leaves it to the discretion of the Court 
Presume that a common course of business has been followed, but the Court 
^ ^und to presume it.' In commercial transactions the presumption is 
t^me usual course of business was followed by the parties thereto. 

Many presumptions are drawn from the usual course of business in publie 

offi regard to the course of the post.if a letter is put into a post 

, ^t is prima facie proof, until the contrary appears, that the party to 
om it is addressed received it in due course”* “Postmarks on letters are 
fade evidence that the letters were in the post at the tune and place 
®rein specified...if a letter, properly directed, is proved to have been either 
^t into the post-office or delivered to the postman, it is presumed, from the 
re°T* business in that department of the public service, that it 

ached its destination at the regular time, and was received by the person to 
foim!? addressed.”* Where the facts of a particular case can form a 

. ^or a fair presumption that an application was made the Court is 

^P*'®sume that it was made.* 

® effect to be given to the word “refused” on a registered cover as proof 
er of the packet to the addressee is one of fact and will depend upon the 
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circiunstances of each case.* 

See ss. 16 and 32 (2). 

Illnstratlon (g).—This illtistration deals with the presumption arising 
from withholding evidence. The conduct of the person withholding the 
evidence may be attributed to a supposed consciousness that the evidence, 
if produced, would operate against him. In a criminal case failure to give 
evidence of relevant facts Irads to the presumption, that evidence which 
could bo produced and is not produced would, if produced, be unfawurablc 
to the person who withholds it.* Though the prosecution is not bound to call 
all av’ailable witnesses irrespective of considerations of number or reliability, 
witnesses essential to the unfolding of the narrative on which the prosecu¬ 
tion is based must he called by the prosecution, whether in the result the 
effect of their testimony Is for or against the case for the prosecution. Where 
the case against the accused was that he gave orders to the police to fire end 
the Deputy Commissioner of Police, who had accompanied the accused end 
had witnessed the occurrence, was not examined by the prosecution, it Vi-as 
held that the failure to examine him not only led to on adverse inference 
against the prosecution case but also cast serious reflection on the falmes* 
of the trial.* 

In order to entitle the Court to draw Inferences unfavourable to the 
person withholding evidence, the opposite party must satisfy the Court lh«t 
■ueh o'idenec was in existence and could be pr^ueed.* 

, WTicn material witnesses are not called In a ease and no lu/Gclenl expla¬ 
nation has been given for their absence, the Court or a jury may draw a 
presumption that they would not support the prosecution.* The non-produe- 
lion of account books by o party when such account books would thro* 
light on some of the issues in the case would raise the presumption thsi U 
the books had been produced the result would have been unfavourable to 
the party not producing thetn.** 

The presumption laid down In thb Illustration was held to apply to the 
ease of counsel engaged in a suit who should not have been, under the cir- 
eumslancrs counsel but should have been called as a witness.’* 

lltDstrnlion (h).—Hcfusal to answer a question Is a legitimate ground of 
unfavourable Inference against the person who has to answer the question. 
See s. liS(4), infn. Tut this Illustration does not contemplate the ease of 
witnesses wrho are not compelled to answer on grounds of privilege (H/fe 
ss. 121-lS). 

See s. 31^ Criminal Proee^Iure Co<Ie (Act V of 1S33). 
lUastratlon (1)^ This presumption Is fourvlwl on th* natural supfo*!- 
tlen that a man will protect hli own Interests by srcurlng Ms t«OTKl lefore er 
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at the lime of discharging it. Where the instrument of a debt and the security 
for that debt are found in the hands of the debtor, the pnma jade pre¬ 
sumption is that the debt has been disdiarged.“ If a pro-note is in the hands 
of the maker, there is a presumption that it has been paid off. If the drawee 
alleges that the maker came into possession of the note unlawfully, the onus 
is on him to prove it. This illustration only refers to presumption that may 
be raised. It does not follow that such presumption would shift the onus of 
proof. 

In a suit on a bond for money, plaintiff alleged that his non-production 
of the document was due to the fact that the defendant had stolen it. The 
defendant admitted the execution of the bond, but alleged that he had paid it; 
it was held that the burden of proof vras on the defendant to prove payment, 
either by the production of the bond, or other evidence or by both “ 

Where plaintiff sued for money due upon hundis (bills of exchange), but 
alleged their loss, whilst defendant admitted execution, but pleaded payment 
and subsequent destruction of the documents, it was held that failing pro¬ 
duction of the hundia by the defendant there was no presumption that the 
undis had been disdiarged and the onus was upon the defendant to prove 
payment.** 

^ a suit for money due on a mortgage bond, the plaintiff produced only 
a ^y of the document, alleging in his plaint that it had been lost. The 
efendant admitted its execution, but alleged that the debt had been discharged, 
m support of his allegation he produced the original document contaln- 
. ? endorsement of the mortgagee through her agent of payment of the 
It was held that the producUon by the defendant of the bond with 
of payment cast on the plaintiff the burden of proving that 
debt was still outstanding.** 


Ramanathan 
A. 43, 29 Cal. 334. 
» o’. ^ R- 378. 

6 All „ V. Udai Earn. (1883) 
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V. Afandir Dna, (1912) 39 I. A. 184, 34 
All. 611, 14 Bom. L. R. 1073. 



CHAPTER VIII. 


Estoppel. 

115. When one person has, by his declaration, act or omission,^ 
i-j, , intentionally caused or permitted another person 

^ to believe a thing to be true and to act npon such 

belief,^ neither he nor his representative shall be allowed, in any 
or proceeding between himself and such person or his representative, 
to deny the truth of that thing. 

ILLUSTRATION. 

A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to se 
aside the sale on the ground that, at the time of the sale, he had no title He 
must not be allowed to prove his want of title. 

COMMENT^—Principle.—Estoppel is based on the principle that it would 
be most inequitable and unjust that if one person, by a representation ma 
or by conduct amounting to a representation, has induced another to ®vt as 
he would not otherwise have done, the person who made the representatiw 
should be allowed to deny or repudiate the effect of his former statemeov 
to the loss and injury of the person who acted on it.* 

The section says that when one person has by his, 

(a) declaration, <b) act, or (e) omission, 
intentionally caused or permitted another person 

(i) to believe a thing to be true, and (xi) to act upon such belief, 
neither he nor his representative shall be allowed to deny the truth of 
thing in any suit or proceeduig between himself and such person or his re¬ 
presentative. , 

This section is founded upon the doctrine laid down in Ptcfcord v. Sea^t 
namely, that where a person "by his words or conduct wilfully causes ano ® 
to believe the existence of a certain state of things, and induces hto to 
on that belief, so as to alter his own previous position, the former 
eluded from averring against the latter a different state of things as cxis ^ 
at the same time.” The doctrme embodied in this section is not a rul® o^ 
equity, but is a rule of evidence formulated and applied in Courts of I^w. 
It precludes a person from denying the truth of some statement previo 3 
made by himself. No cause of action arises upon estoppel itself. 

Estoppel is based on the maxim, allegHTis contrario non eat audien^us ( 
person alleging contradictory facts should not be heard), and is that species 
of preesumpUo juris et de jure, where the fact presumed is taken to be 
not as against all the world, but as against a particular party, and that o 7 


* Sarat Chunder Dey v. Gopal Chun- 
der Laha, (1892) 19 I. A. 203, 215, 216. 
20 Cal. 296; Piclard v. Start, (1837) 6 
Ad. & El. 469. 


* (1837) C Ad. & El. 469, 474. 

• Municipal Corporation of ” 

V. Secretary of State, (1904) 29 

680, 7 Bom. L.R. 27. 
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by reason of some act done; it is In truth a kind of argumentum ad hominem. 
Hence it appears that 'estoppels* must not be understood as synonymous with 
conclusive evidence,"—the former being conclusions drawn by law against 
from particular facts, while by the latter is meant some piece or mass 
of evidence, sufliciently strong to generate conviction in the mind of a tribu¬ 
nal, or rendered conclusive on a party, cither by common or statute law* 
The doctrine of estoppel has, however, been guarded with great strictness; 
Mt because the party enforcing it is presumed to be desirous of excluding 
e truth..,but because the estoppel may exclude the truth. Hence estoppels 
must be certain to every intent; for no one shall be prevented from settmg 
np the truth, unless it be in plain contradiction to his former allegations and 
acts. These last words extend, not only to a man’s own allegations and acts, 
ut also to those of all persons through whom he claiius; or, to express the 
sentiment in the technical language of the law, estoppels are usually 
Upon parties and priuics. Lord Coke has divided privies into three 
■masses: first, privies in blood, as heirs; secondly, privies by estate, as feoffees, 
essees, assignees, etc.; and thirdly, privies In law “as the lord by escheat, 
e tenant by the courtesy, the tenant in dower, the incumbent of a benefice,*' 
us ands suing or defending in right of their wives, executors and adminis- 
a re. In all these and the like case% the law—acting upon the wise 
p^eiple gui sentit eommodum, tenure debet et onus—provides, that the 
% ^ V ^ stand in no better position than the party through whom he 
la ^ his title; but that, if the latter is not at liberty to contradict what he 
omierly said or done the former shall be subject to a like disability* 
so in depends on the existence of some duty; and that is peculiarly 

murf omission. In order to succeed on a plea of estoppel it 

I . shown that there was a neglect of some duty owing to the person 

on ^ particular belief, or to the general public of whom that person is 

merely neglect of what would be prudent in respect to the party 
seeif^ of some duty owing to third persons, with whom those 

^ up estoppel are not privy. Tbere is a breach of the duty if the 
y stopped has not used due precautions to avert the risk* 

Posit applies not only in favour of the person induced to change his 

pers ^ transferee from such persons, and it binds not only the 

whose representations or actions have created it, but all persons 
Est^ through him by gratmtous title.* 

proce ° r ule_of_civil-actions. It has no application to crminal . 

’’^eren^^’ ® such proceedings it would be prejudirial to set up a 

princip^of_estoppel.or_rcs judicata does not strictly apply 
different '^°”^®‘^“^uthoriUes, it is not open to a Tribunal to come to a 
”!^lpsion-to the one airiv^'at by that.very Tribunal earlier with- 
®aQnoth whatsoever. An earlier decision on the same question 

6 reopened if that decision is not arbitrary or perverse, if it has been 

* 533, p. 463 40 Bom. L. R. 713, 65 I. A. 75. [1938] 

' Mad. 360 

* r n * Knmar Jagannatk Prashad v. 

'*• Cenl,v^n , of India, Ltmtled Syed Abdullah, (1918) 20 Bom. L. R. 

■‘Jan* of India, Ltd., (1937) 851. 45 I. A. 97, 45 Cal. 909. 
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arrived at after due inquiry, if no fre^ facts are placed before the Tribunal 
giving the later decision, and if the Tribunal giving the earlier decision has 
taken into consideration all material evidence." 

Estoppel and presumption.—Estoppel differs from presumption. An 
estoppel is a personal disquahfication laid upon a person peculiarly circums¬ 
tanced from proving peculiar facts; whereas a presumption is a rule that 
particular inferences shall be drawn from particular facts, whoever proves 

them. * 

Estoppel and res judicata.— Estoppel differs from res judicata: (1) 
Estoppel is part of the law of evidence and proceeds upon the equitable 
principle of altered situation; the doctrine of res judicata belongs to pro¬ 
cedure and is based on the principle that there must be an end to litigation. 

(2) Estoppel prohibits a parly from proving anything which contradicts 
his previous declarations or acts, to the prejudice of a party, who, relying 
upon them, altered his position; res judicata prohibits the Court from 
quiring into a matter already adjudicated. 

(3) Estoppel shuts the mouth of a party; res judicofa ousts the juns- 
dicUon of the Court.’* 

Put in the most simple and colloquial way, res judicata precludes a man 
averrmg the same thing twice over in successive Utigations, while estoppel 
prevents him saymg one thing at one time end the opposite at another.” 

Estoppel and waiver.—Estoppel and vvaiver are different. Estoppel is 
not a cause of action. It may, if established, assist a plaintiff in enforcing a 
cause of action by preventing a defendant from denying the existence of some 
fact essential to establish the cause of action; or, in other words, by pre«nt- 
ing a defendant from asserting the existence of some fact, tlie existence of 
which would destroy the cause of action. Waiver, on the other band, b 
contractual, and may constitute a tpuse of action; it Is an agreement to 
release or not to assert a right. If an agent, with authority to make such an 
agreement, on behalf of his principal, agrees to waive his principal’s 

then, subject to any other question such as consideration, the principal will 
be bound, but he will be bound fay contract, not by estoppel. There Is n® 
such thing as estoppel by waiver." 

Rinds of estoppels.— ITiere arc different kinds of estoppels: (1) estop¬ 
pels by matter of record; (2) estoppeb by deed; and (3) estoppels In 

Estoppel by matter of record^A matter of record Is something part_ 

of the records of a Court. It is at once the narrative and the proof of Ita 
proceedings. Estoppel by record results from the Judgment of a competent 
Court. The law allovts a party ample opportunity, by way of appeal and 
otherwise, of upsetting a wrong decision. And if he takes the opportunity 


* n. A.Shth it’Co.r. Commisriotxr 
ct Infomt-Tax, Itomhei'j, (lO^C) 5S Hoin. 
L, It. 45. 

• t:tepl>*m. 1"5. 

Wowlroffo and Am'nr Ah. 0th 
IMn., P. RiO. . .. .™ 

»» Cni^r^tt'jr.Sir CumfKAhaxElnf 


him. flOll) 13 Dorn. L. H. 717, 7C0. 
30 Horn. S14. 

t* Davront Danl Lll. r. 

Mmkvr^ Kalnishili J\aUKit. (1933) 3* 
Bora. L. It. 544. 63 I. A. 100. 13 B*"- 
250, 



SEC. 115.] 


ESTOPPEL. 


257 


and fails, or does not choose to avail himself of it, he cannot subsequently 
re-open or dispute that decision. 

And not only the parties themselves, but also the heir, executor, adminis¬ 
trator and assign of each of them are bound by the decision, for they are 
privy to the estoppel.’ 

Estoppel by matter of record is dhiefly concerned with the effect of judg¬ 
ments and their admissibility in evidence, and this kind of estoppel is dealt 
ivith by ss. 11 to 14, Civil Procedure Code, and ss. 40-44 of the Evidence Act. 
iLis- jhe fi naL-decision and not any and every expression of opinion in a 
,.]udgmentjwhicli_gives jise to ^ estoppel by record, and the actual decision 
J?5L_carrred_.further~th'iE~ the circumstances warrant.“ The general 
principle.runs through the doctrine of estoppel by record is that a 
^wree is an order of the Court,and the judgment debtor must, when it has 
on ce been cQm pleIe d,'‘bbe y i t unl ess and until he can get it set aside in pro- 
-S^?”'S^^ly_EOilstitutSrJor_the. purpose.’* 

The force and effect of a judgment depend first upon the nature of the 
proceedings in which it was rendered, i.e. upon the question whether it was 
action in rem or in personam; and secondly upon the jorum in which it 
^ras pronounced, ie. upon the question whether it was a judgment of a 
domestic or foreign Court. The reco rd,of a judgment in rem is generally eon- 
cluri;’o^up.qn_all,persons._In, other"cases, so far as the record purports to 
rights and duties, its material recitals Import absolute verity between 
parties to it-and those who^laim under them. The estoppel arising from 
fact.enrolled constitutes the estoppel of a judgment. And to 
<ltiestion“whether the judgment necessarily creates an estoppel, tho 
general answer is, yes, if it results in res judicata; no, if it docs not,” 

•jM decree will act as an estoppel until it is set aside by a proper 


Estoppel by deed.— Where a party has entered into a solemn engage¬ 
ment by deed as to certain^acts, neither he nor any one claiming through or 
aet him is permitlFd^o deny su^~ facts. This is subject to certain quali- 
catio^: (1) The misapplies only between parties and privies, and only in 
wV the'deed. .(2) No estoppel arises upon recitals or description 

, ’ cither immaterial or not intended to blind (3) No estoppel arista 

eff ?j,-• is'taintcd ■Byji^d or illegality. (4) A deed which can take 
oart^ 1 shall not be construed to .take.effect by. estoppel. Thus if a 

premises to another for a longer term than he himself possesses, 
enures to tlie extent of his <wvn interest and no further." 

^ ® doctrine of English law as to estoppel by deed does not apply to 

libo n in India. Deeds and contracts In_^b country are to be 

so n T The form' of egression, the literal sense, is not to be 

disciM~lhc~ro.nl ’meaning of tho parties which .the transaction 
The art of conve^ncing in this country is of so simple and in- 


h’omraa r. Datiadoijal. [l{>J7]NBg. 

win., pp. 40C. 41(1. 

I Atnecr Ali, Otb cdn.. 


p. S.'JO, 

•* Ufvnnjou'i'j V. Ua^linftppa, 
(1505) 3<* Bom. L. R. .'•*’3. 

*♦ rjiip«on. 7lb r<!n.. p. «7. 
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formal a character, that estoppel by deed has been expressly discountenanced 
by Courts. ‘Justice and equi^’ require no more than that a party to an in¬ 
strument should be precluded from contradicting it to the prejudice of another 
person, when that other person or person through whom the other person 
claims has been induced to alter his position by virtue of the instrument; 
but when the question arises between the parties or the representatives of 
parties v/ho at the time of the execution of the instrument were aware of its 
intention and object and who have not been induced to alter their position 
by its execution, justice in India will be more surely obtained, by allowing 
any party, whether he be plaintiff or defendant, to show the truth.” 


Estoppel In pais.— Estoppel in pais (le “m the countrj'”, or “before the 
public”), or more fully "estoppel in pais dehors the instrument" {i e, with re¬ 
gard to matters outside a record or deed) as known to the common law 'vas 
of an entirely different character to the estoppel in pats of the present day. 
“Indeed the estoppel in pais of the present day has grown up entirely since 
the tune of Coke, and embraces cases never contemplated in that character by 
him or by the lawyers of even much later times though the old Imes are often 
visible in the newer pathways.” 

Estoppel in pais arises (1) from agreement or contract; and (2) from act 
or conduct of misrepresentation whidi has induced a change of position in 
accordance with the mtention of the party against whom the estoppel is alleged. 
To raise an estoppel by conduct, a person mxut by word or conduct induce 
another to believe that a certain state of things exists, and to cause that other 
to act on that belief in a way he would not have done had he known the facts, 
<80 that, if in an action between them the person making a representation were 
allowed to prove the true facts—to tell the truth—the other person would be 
prejudiced. If these two conditions are fulfilled, then the person making the 
representation will not be allowed to deny its truth in any action between him 
and the iierson to whom he made it or the persons who claim in the same right. 
But in any other action he can deny its truth. The ways in which a person 
may make such a representation are infinite. He may speak or wite, act or 


omit to act, or act negligently. 

The following are the recognised propositions of an estoppel in pals: {D 
a man by his words or conduct wilfully endeavours to cause another to 
liove in a certain state of things which the first knows to be false, and if the 
second believes in such state of things, and acts upon his belief, he who 
knowingly made the false statement is estopped from averring after\vards that 


such a state of things did not in fact exist. 


(2) If a man, cither in express terms or by conduct, makes a represen¬ 
tation to another of the existence of a certain state of facts which he intent 
to be acted upon in a certain way, and it be acted upon in that way. In the 
belief of the existence of such a state of facts, to the damage of him who w 
believes and acts, the first is estopped from denying the existence of such a 


state of facts. 


V. ^(larHnvit Hahnofti .Vuirxy 

Koc^trrrte, 6 M. I. A. SOj, 

.til: JoJ.nston T. Oojvxl {I03t> 

13 UIi 510. 
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(3) If a man, whatever his real meaning may be, so conducts himself that 
a reasonable man would take his conduct to mean a certain representation of 
facts, and that it was a true representation, and that the latter was intended 
to act upon it in a particular way, and he with such belief does act in that way 
to his damage, the first is estopped from denying that the facts Avere as re¬ 
presented. 

(4) If, in the transaction itself which is in dispute, one has led another 
into the belief of a certain state of facts by conduct of cxilpahle negligence 
calculated to have that result, and such culpable negligence has been the 
proximate cause of leading and has led the other to act by mistake upon such 
belief, to his prejudice, the second cannot be heard afterwards, as against the 
first, to shew that the state of facts referred to did not exist" 

Estoppel in pais is dealt with in ss. 115 to 117 Sections 116 and 117 are 
instances of estoppel by contract, viz., that of the tenant, the licensee, the 
bailee and the acceptor of a bill of exchange. But the distinction between 
estoppel by contract and estoppel by conduct is not preserved in the Evidence 
Act The sections relating to estoppel in the Evidence Act are not exhaustive. 
Cases of estoppel may arise which are not within the purview of these sec¬ 
tions.** As to other instances of estoppel, see s. 234 of the Indian Contract Act; 
8.18 of the Specific Relief Act; ss. 41 and 43 of the Transfer of Property Act; 
ss. 27 and 53 of the Indian Sale of Goods Act, 1030; and s. 28 of the Indian 
Partnership Act. 1932. 

Equitable estoppel.— A man may be estopped, not only from giving parti¬ 
cular evidence, but from doing acts, or relying upon any particular arguments 
or contention which the rules of equity and good conscience prevent his using 
as against his opponent.** The modem law of estoppel owes immensely to tha 
doctrine of equity being founded on the incidents of contracts or relation.^ 
analogous to contracts coupled with the representations of parties by declara¬ 
tion, act, or omission. Estoppels that are not provided by statute law may, in 
this country, be termed equitable estoppels** 

Scope.—In order to hold that a case comes within the scope of this section 
a Court must find 

(J.) That party A believed a thing to be true 

(2) That in consequence of that belief he acted in a particular manner. 

(3) That that belief, and A’s so acting, were brought about by some re¬ 
presentation by party B, either by declaration, act or omission, which re¬ 
presentation was made intentionally to produce that result 

If these be established, then B is prohibited by law from denying, in a 
proceeding ogainsl A or A’s representative, the truth of his representation. 

It is not necessary to prove an intention by B to deceive, or any fraudulent 
Intention. He Avill be none the Jess estopped if he himself was acting under 
a mistake or misapprehension. 


*• Per Brclt, ,T., in Carr r. London 
and yoriJi llWfcm liailiraf/ Co , (ISTS) 

L. It. 10 c. r, no7,310, sn, sis. 

*i Hup Chand GhofJt v, Sarvmnr 
Chandra Chandra, (ICOO) 33 Col. 015. 
nifre arc doci<ion^ which lav «Iowii 
that tliew' «cction.<i arc eziiaurtne: see 


^«ni<t/unnrK;a Klnliin v. Ilarmdnj Lai 
Biira*. flOOS) 3» a-»l. OOI, 

** Can-K» Mantifa'Surin/} Co. T. 
^Otinywuif, nSSO) .'i Cnl. CCO, 078. 

** Itap Chand Ghn-rh v. 5'<jrt''rti*cr 
rtomtro Chandtr- (IMC) 33 Cal. 015. 


The law of estoppel cares nothing for the motive or state of knowledge of 
the party upon whose representation the action took place. What it does care 
about IS the position of the party who was induced to act. That party can only 
use as an estoppel a statement by which he was actually misled. 

The State too comes within the range of the equitable principle of estop¬ 
pel'* 

If a document is void ah initio there would be no question of estoppel.** 
‘When one person has by his declaration, act or omission.’— 
The term ‘person’ applies only to a person of full age and competent to enter 
mto contracts If an infant represents fraudulently or otherwise that he is of 
age and thereby induces another to enter into a contract with him, the infant 
IS not estopped from setting up infancy in an action founded on the contract * 
But the Court has discretion in equity to direct the minor to return the benefit 
he has received by false representation to the person he has deceived.* The 
Allahabad High Court has held that upon equitable grounds he may be made 
liable for any loss which the plaintiff has suffered.* The Privy Council has not 
decided the pomt though the Calcutta High Court in its decision had expressly 
decided it* 

In order to support a plea of estoppel by representation the representation 
must be of an existing fact; a promise or a representation of an intention to 
do something in the future is entirely insufficient.* 

Under the English law a minor is not estopped from pleading his minorityi 
An infant by fraudulently representing that he was of full age induced the 
plaintiffs to lend him a sum of money. In an action by the plaintiffs to recover 
the money it was held that the cause of action was in substance e* contmctv, 
that the plea of infancy was a good answer to the action, and that the defendant 
was under no equitable liability to the plaintiffs.* "When an infant obtained 
an advantage by falsely stating himself to be of full age, equity required him 
to restore his ill-gotten gains, or to release the party deceived from obligations 
or acts in law induced by the fraud, but scrupulously stopped short of en¬ 
forcing against him a contractual obligation, entered into while he was an in- 


** Mun Corp. 0 / Bombay v. Secretary 
of State, (1904) 7 Bora. L. R. 27, 29 
Bom. 580. 

** Nxranjan Panda v. Narayan 
Panda, [1953] Cut. 508. 
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fant, even by means of a fraud."* This case has been approved of by the Pri \7 
Council.* 

2. 'Intrntinnally c.nij»ed or permlited nnadter person to believe n tliin* 
lo be true and to act tipon iinch belief*^ A person who, by his deebra- 
tion, act, or omission, had caused another to believe a thing to be true and 
to act upon tiiat belief, must be held to have done so 'intentionally' if a 
reasonable man would take the rcptescntallon lo be true, and believe It was 
meant that he should act upon It.* Tlie words ‘caused...person to 
beUc\'e a thing to be true’ refer to the belief In a fact and not in a propo¬ 
sition of law.** "Believe a thing to be true,” ic, believe a fact to be true. 
The word * thing’ means fact.** It must be found that the defendant by his 
act or omission Intentionally caused or permitted another person to believe a 
thing to be true and to act upon such belief. It is not suilident to say that 
it may well be doubted whether the plaintiil would have acted in the way 
he did but for the way in whldi the defendant had acted. It most be found 
that the plaintiff would not have acted os he did.** 

A party relying upon this section has to establish not only that the oppo¬ 
site iMirty had made a certain declaration but that the said declaration had 
been belicTi'ed and had been acted upon and that It was not rraiosaUy poui- 
ble for the said party to know the true stale of aflairs by pvrjisz baiulrie* 
reasonably and with dibgcnec. Where truth Is accessible to • pjrty, the plea 
of estoppel upon representaUon fails.** A person cannot bnis tJi doctrine 
of estoppel unless he proves that he has been Induced to tijzf*. bis position 
to his detriment by relying upon any declaration, cre^Uxionct the 
person against whom the doctrine is invoked.** 
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True facts known to both parties.— The section does not apply, to -a-- 
case where the statement relied upon is made to a person who' lmows._the 
real facts and is not misled by the untrue statement. There can be no estop¬ 
pel where the truth of the matter is known to both parties.” 

Where the defendant knew that the buildings in dispute did not belong 
to him, but had been sold to the plaintiff, and, in spite of that fact, he chose 
of his own accord to incur expenditure by repairing these buildings, it was 
held that he could not raise any plea of estoppel.'* 

Estoppel does not require fraudulent intention.—It is not essen - 
tial that the person making the representation which induces another to act 
must be influenced by a fraudulent intention. A fraudulent intention is not'' 
necessary to create an estoppel The determining element is not the motive 
with which the representation has been made, nor the state of knowledge of 
the party making it, but the effect of the representation as having caused 
another to act on the faith of it.’* The section “does not make it a condition 
of estoppel resultmg that the person who by his declaration or act has in¬ 
duced the belief on which another has acted was either committing or seek¬ 
ing to commit a fraud, or that he was acting with a full knowledge of ti’® 
circximstances, and under no mistake or misapprehension...What the law and 
the Indian statute mainly regard is the position of the person who was In¬ 
duced to act; and the principle on which the law and the statute rest is, that 
It would he most inequitable and vmiust to him that if dnother, by a represen¬ 
tation made, or by conduct amounting to a representation, has induced hm 
to act as he would not otherwise have done, person who made the re¬ 
presentation should be allowed to deny or repudiate the effect of his former 
statement, to the loss and injury of the person who acted on it,” If the person 
who made the statement did so without full knowledge, or under error, ' 
impufet It may, in the result, be unfortimate for him, but It would be un¬ 
just, even though he acted under error, to throw the consequences on the 
person who believed his statement and acted on it as it was intended he 
should do.® 

"An estoppel does not in itself give a cause of action; it prevents a per¬ 
son from denymg a certain state of facts. One groimd of estoppel is where a 
man makes a fraudulent misrepresentation and another man acts upon it t® 
his detriment. Another may be where a man makes a false statement negli¬ 
gently, though without fraud, and another person acts upon it. And there 
may be circumstances imder which, where a misrepresentation is made 
without fraud and without negligence, there may be an estoppel ”” There 
may be statements made, which have induced another party to do that from 
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which otherwise he would have abstained, which cannot properly be charac¬ 
terised as misrepresentation, but which amount to estoppel.” 

ll<;toppcl must bo tinanibl5uons.--To create an estoppel.against a party 
his declaration, act or omission must be of an tmequivocal and unambiguous 
character.” An estoppel to have any judicial value, must be clear and-hoh- 
amhiguous; It must also be free, voluntary and without any artifice.” 

Estoppel on point of law.F—Estoppel refers to a belief in a fact and not 
in^ proposition of law. A person cannot be estopped’ for a misrepre s e n totton’' 
'^on.a point of law. An admission on a point of law is not an admission of a 
“thing” so as to make the admission matter of estoppel” ^\’here persons 
. merely represent their conclusions of law as to the validity of an assumed or 
admitted adoption, there is no representation of a fact to constitute an 
estoppel.* 

A party is not bound by hi4 pleader’s admission on a point of law.* 


>*o estoppel against statute.— The principle_jof_cstoppcl cannot be In¬ 
voked to defeat the plain provisions of a statute.* There is no cstoppelTigalnsf’ 
an_Act of Legislature.* Estoppel only applies to'a contract inter pflrtcs, and It 
'-is not competent to parties to a contract to estop themselves or any body"else” 
"in'the face of an Act.® The rule of estoppel is one of evidence, It ought not 
- to prevail against a plain and mandatory provision of I.nw. 

No person can be precluded from pleading that certain orders oro lllegnl 
or Invabd, because the question as to whether orders are Illegal or Invalid ii 
a pure question of law and there can be no estoppel against Jaw,* 


The plaintiff and the defendant exchanged adjacent plots of land enrii 
worth more than a hundred rupees by means of on unregLiU'red l.«i 
beUevtos to toy h.d a valid IraMte. Sn 1 y 

each party and defendant began to erect a very cosily bulWinv nlnrlnw « 
thereof in the land he had acquired in exchange. While the 
progress, the plaintiff demanded and obtained Rs. 525 from thw r!«f"n " 
the ground that the plot he parted with was found to more in /,!. ”” 

the defendant’s. After the completion of the bu>M;n>y i « ,-****^* * 
defendant for recovery of his plot after removal of 

on it. The defendant pleaded that the plaintiff was t I building 

« ^aral Chunder Dey v. aopol ,T 

Ckunder Laha, {1892) 19 I. A. 203, 20 
Cal. 296. 

Gajanan v. Niio, (1904) 0 Bom, 


*•' uajanan v. ixtto, viw-i) u b 
L. B. 864; Oaura Dei, Musammat y. 
Raja Mohammad Yaain AU Kfutn 
X (1934) 10 Luck. 301. ’ 

Mowjt, V. National Rank of IruIU 
(1900) 2 Bom. L. R. 1041. 2.'; S' 
499, Ram Mewa Kuwar v. Rani ti..i 
Kuwar, (1874) 1 I A. 157, 

•5 Jaqtvant Smgk y. Bilan 
(1899) 21 All, 285. 

1 Dhanraj y. Soni Rai /I'W-. 
Bom. L. R. 837, 52 I. A 221 
482. ''CW, 
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from recovering the plot. It was held that the plaintiff was not estopped and 
toat he was entitled to recover his plot owing to the absence of a registered 
need of exchange as required by ss. 54 and 118 of the Transfer of Property 
Act.^ 


Estoppel by sUcnce.—Whenever there is a duty owing by one person 
towards another to speak or act which he has failed to perform and the other 
party has been led by such silence to change his position, such silence would 
operate as estoppel against the former. But where there is no duty to speak, 
no estoppel can arise.* When silence is of such a character and imder such 
circumstances that it would be fraud upon the other party, for the party 
which has kept silence to deny what his silence hag induced, it will operate 
as an estoppel.* A man is hound to speak out in certain cases, and his very 
silence becomes as expressive as if he has openly consented to what is said 
or done and had become a party to the transaction. 

Estoppel by standing by.—The limitations on the rule of standing by 
are that, first, the stranger building on the land must do so supposing it to he 
his own and secondly, the owner of the land, perceiving his mistake, abstains 
from setting him right and leaves him to persevere in his error.** 

When A stands by while his right is being infringed by B, the rule of 
estoppel by acquiescence applies under the following conditions: (1) B must 
be mistaken as to his legal rights; (2) B must expend money or do some act 
on the faith of his mistaken belief; (3) A must know his own rights; (D 
A must know of B’s mistaken belief; and (5) A must encourage B in his 
expenditure of money or other act directly or by abstaining from asserting Wa 
legal rights.** 

Estoppel by recital In deed .—a recital in a deed or other instrument 
is in some cases conclusive, and in all cases evidence as against the parties wb® 
make it, and it is of more or less weight or more or less conclusive against 
them accordmg to circumstances. It is a statement deliberately made by 
those parties, which, like any other statement, is always evidence against the 
persons who make it. But it is no more evidence as against third persons 
than any other statement would be“ 

Estoppel by election.—Where a man has an option to choose one or 
other of two inconsistent things, when once he has made his election, it 
not be retracted; it is final and cannot be altered" Where a person having 
two inconsistent alternative remedies chooses to enforce one and thereby m* 
duces another to alter his positirm, an estoppel may arise on the principle that^ 
no man can approbate and reprobate at the same time. If a person chooses to 


^ Ramanalftan v. JianoanatAan, 
(1917) 40 Mad 1134. 

• Jonet Brothers (Hoolloway) Ld. V. 
IVoodhoute, [1923] 2 K. B. 117. 

• Jaf^homull Mehera v. Saroda Pno- 
sadDeVt (1908) 7 C. L. ,7. 604; Dhanpnt 
Jiax v,Ourar\dilta Mai, (1921) 2 Lah.SSS. 

•• Kalloo X. Bitiuihhhumar, [1951] 
Nag. 909. 


Siddt Oowda x. Sidda Naiia, [125-] 
Mys. 384. 

Brajtahware FethJear v. BudMn- 
etddi, (1880) 6 Cal. 268: TeMram 
Girdhandaa x, Kashibai, (1908) 10 Boni' 
L. R. 403. 33 Bom. 63. 

^ Sca^ X. Jardxne, (1882) 7 App* 
Cos. 345, 360. 



ESTOPPEL. 


365 


SEC. 115.] 


accept a legacy tmder a will, he will be estopped irom setting up a title con¬ 
trary to its provisions.** 

A party cannot say at one time, that the transaction is valid and thereby 
obtain some advantage to which he could only be entitled on the footing that 
it is valid, and at another say it is void for the purpose of securing some further 
advantage.** 

£stoppel by taking up a porttcnlar position.—if the parties have taken 
up a particular position before the Court at one stage of the litigation it is 
not open to them to approbate and reprobate and to resile from that posi¬ 
tion.** 

Estoppel by attestation.—The Privy Council has held that attestation of 
a deed does not by itself estop the person attestmg from denying that he 
knew of its contents or that he consented to the transaction which it 
effects, and that knowledge of the contents of a deed is not to be inferred from 
the mere fact of attestation.** If A, with the knowledge that the recital in a 
sale-deed that the land, thereby conveyed, belongs to B, and is in his (B’s) 
enjoyment as owner, attests the sale-deed executed by B in favour of the 
pl^tiff he is estopp^ from setting up thereafter his title to the land, even 
though he (A) might be the certified purchaser of the same in a previous 
Court auction.** A person, who to his knowledge is entitled to one-half share 
in a shop and who allows his co-^arer to mortgage the whole shop, signing the 
mortgage deed as a witness and identifying the mortgagor and mortgagee at 
the time of registration, Is estopped fycm bringing a subsequent suit against 
the mortgagee, claiming a declaration of his right to one-half share in the 
mortgaged property.** 

Constmctlro estoppel.>-There is no sudi thing Imown to the law as con¬ 
structive estoppel” 

Estoppel by crediting cheque.—’ Credit given in a pass-book binds the 
banker, if on the faith of sudi credit the customer has altered his position, as 
by drawing on the credit, etc, for by entering the sums to the customer’s 
credit, they lead lum to suppose that they have received them on his accoimt. 
"When, however, there has been no such alteration, the banker is allowed to 
show that the entries were made by mistake; for the pass-book is only prima 
facie evidence against him.” 

Estoppel by consent decree.—An estoppel by consent decree can arise 
only when die question raised in the subsequent suit was present to the 
minds of the parties and was actually dealt with by the consent decree. In 
order to effect an estoppel it is also necessary that it shpuld appear on record 


** Pfobodh Lai Kundu v. Banth 
Chandra Dey, (1904) 9 C. W. N. 309. 

.4mbu Bair v. Eelu Bair, (1933) 
35 Bom. L. R. 807, 60 I. A. 266. 66 
Mad. 737. • 

i* XJdraj Raj Singh v. Rani Bahai 
-StngA, [19463 All, 540.. 

i’ Pandurang Krishnaji v. Jilartan- 
deya Tukaram, (1921) 49 Cal. 334, 24 
Bom. L. R. 557, 49 1. A. 16. 


»« KandMsatni v. Nagalinga, (1912) 
36 Mad. 664. 

i* ShoH Lai T. Damodar Da$, (1937) 
18 Lah. 783 

*• parsotam Qir v. Baiiada Oir, 
(1899)261. A. 176. 1 Bom. L. R. 700, 
21 AU. 605, 

■I Jlfeayi V. National Bank of India, 
(1900) 2 Bom. L. R. 1041,25 Bom .499. 
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that the question had been put in issue.” 

Estoppel against estoppel.—Tlie maxim is ‘estoppel against an estoppel 
setteth the matter at large.’ In a case of one estoppel against another, 
parties are set free and the Court has to see what their original rights rea y 
are. 

Estoppel gives no jurisdiction.— An estoppel against a party cannot give 


the Court jurisdiction where it has none.” 

Family arrangement—The family arrangement is a transaction between 
members of the same family whuJi is for the benefit of the family genera y, 
as, for example, one which tends to the preservation of the family property, 
to the peace or security of the family and the avoiding of family dispu 
and litigation, or to the saving of the honour of the family.** Parties 
ing to the arrangement and acting upon it are estopped from questioning i 
validity or legality. 

Feeding the estoppel.—The equitable principle of feedmg the csto^el 
has been recognised to some extent In s 43 of the Transfer of Property c 
1882, which says that where a person fraudulently or erroneously represen 
that he is authorised to transfer certam immoveable property and pro eae 
to transfer such properly for consideration, such transfer shall, at the ep 
of the transferee, operate on any interest whidi the transferer may acq 
in such property at any time during which the contract of tranifer *'*“*** 
But the right of transferees in good faith for consideration without 
of the existence of the said option shall not be impaired. In such . . 
subsequent interest enuring to the benefit of the transferor is said to e 
the estoppel which is subsisting m the transferee so as to preclude Ae 
feror from contending that the transferee has no right to his subseque 
acquired property.® This principle applies in the case of sale, mortgag . 
lease, or any such grant.' 

CASES.—Submission to Court—In 1906 the Government of Bombay 
compulsorily acquired certain land belonging to the defendant, and as a 
of proceedings under the Land Acquisition Act paid to the defen ^ 

1912 the amount of compensation awarded by the High Court. In - 
Government, discovering that the land was of their ownership, sued to 
the money from the defendant, as money^paid to him under a mista 
was held that they were estopped In view of the position taken up by 
in the land acquisition proceedings and the consequent alteration n 


position of the defendant.* 

Mortgagee ronce.illng liLs Hen.^—A mortgagee who caused the mortgaS 
property to be sold in execution of a decree other than a decree obtain 

. I OwliV Chand r. 

(1R79) 5 Cal. 2.'.3; ruhribef v. • 

. 11937) 40 Eom. L. R. 147. * 
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upon his mortgage, without notifying to intending purchasers the existence 
of his mortgage lien, was held to be estopped for ever from setting up that 
lien against the title of a bona fide purchaser.* 

Representation that lease is permanent—Where a lessor, being either 
ignorant of his rights or uncertain of their extent, by his own act or repre¬ 
sentation created or induced m the mind of his tenants a mistaken belief 
that he had a permanent interest in the land and might build thereon, and 
the tenant, relying upon the act or representation so made, treated his inte¬ 
rest as permanent and incurred expense in building which he would not 
otherwise have done, it was held that the lessor was estopped from denying 
the truth of that which it represented * In 1894 the appellant agreed m writ¬ 
ing to give the respondent a lease of a plot of land “fof the purpose of erect¬ 
ing b\iildings...from year to year at an annual rental of Rs. 180,” and the 
respondent took possession. In 1903 the respondent wished to build a pucca 
house upon the land, and m answer to inquiries the appellant wrote a letter 
stating that the lease was a permanent lease though the rent was liable to 
enhancement. Acting upon that letter the respondent built a house; the 
appellant knew of the building and received a bonus in respect of it. In 1916, 
the appellant sued to eject the respondent from the land. It was held that, 
whether or not the letting was a permanent one upon the construction of the 
agreement, the statement in the letter that it was so was a representation of 
fact, not an expression of opinion and that the appellant was estopped from 
denying that the letting was of that character though subject to enhancement 
of rent.* 

Trustee mortgaging trust property os bis own cannot dispute sale by 
mortgagee.—A trustee, alleging that the trust property, consisting of land was 
his own property, mortgaged It. The mortgagee took the mortgage in good 
faith, for valuable consideration, and without notice of the trust. The mort¬ 
gagee obtained a decree against the trustee for the sale of the land, and the 
land was sold in execution of that decree. The trustee subsequently brought 
a suit to recover the land from the purchaser on the ground that it was trust 
property and that he had no power to transfer it. To this none of the bene¬ 
ficiaries under the trust were parties. It was held that the plaintiff was 
estopped by his conduct from recovering possession of the land.* 

Profession of JInhammadanIsra.— In a suit for divorce from a Muham¬ 
madan husband, brought by a Burmese woman professing the Buddhist faith, 
but at the time of her marriage, simulating conversion to Islam, and married 
with Muhammadan ceremonies, it was held that the Muhammadan law should 
form the rule of decision.^ 


* Muhammad Hamid-ud-din v- Shxb 
Saha%, (1899) 21 All. 309, AfforcAand 


* Forbes v. lialli, (1925) 27 Bom. 
L. R. 860, 62 I. A. 178, 4 Pat. 707; 
Bans* Singh v. Chaleradhar ProMd, 


(1938) 17 Pat. 358. 

• Porbes V. Balli, ibid.; Bobir Das 
Chakravarli v. Nobin Chunder Pal, 
(1901) 29 Cal. 306. 

• GuUar Ah v. Ftda AU, (1883) 6 

All. 24. • \ / 

• Kumal Sheriff T. Mi Shwe X 
(1875) S. J. L. B. 49. 
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Adoption.—In a suit to set aside an adoption brought by the adoptive 
mother against her adopted son it was found that the plaintiff had represented 
that she had authority to adopt, and th^ representation was acted on by the 
defendant; that the ceremony of adoption was carried out on the faith of this 
representation; that the marriage of the defendant was likewise on the 
strength of it celebrated, and the defendant performed the shradha ceremony 
of his adoptive father. It was further found that the defendant had been 
obliged to defend a suit brought agamst him by an alleged reversioner ta 
the estate of his adoptive father, and that for this purpose he had incur^ 
heavy liabilities. It was held that the plaintiff was estopped from maintain¬ 
ing a suit for a declaration that the adoption was without authority and 
void * A childless Hindu widow agreed with the plaintiff’s father to adopt 
the plaintiff, stating that her husband had given her authority to adopt 
Subsequently she adopted the plaintiff and had his thread-ceremony pef- 
formed in the adoptive family next day, and administered her husbands 
property as the minor’s guardian for about eighteen months, when she repu¬ 
diated the adoption and refused to maintain the plaintiff. It was held that 
the adoption being invalid on the ground that the widow had not, as a fact, 
acted under authority from her husband, she was not estopped from deny^ 
the adoption by the fact of her having treated it as effective for the periw 
of eighteen months. In order that an estoppel by conduct may raise the 
invalid adoption to the level of a valid adoption, there must have been a 
course of conduct long continued on the part of the adopting family, ^ 
situation of the adoptee in his original family must have become so altered 
that it would be impossible to restore him to it.* 

116. No tenant o£ immoveable property,’ or person claimiop 
through such tenant, shall, during the continuance 
tenancy,® be permitted to deny that^ the 

pcTioa lo poitcMion. ’ i i > J 

• • . . ■ . tl 

no person who cam ; . , • i i ‘ 

the person in possession* thereof shall bo permitted to deny that such 

person had a title to such possession at the time when such licence was 

given. 

CX)M>li;\T.—The section deals with estoppel of (1) a tenant, and (2) a 
licensee of the person in possession. It Is not exhaustive as containing a" 
kinds of estoppel which may arise between landlord and tenant. It posi'^* 
latcs that there is a tenancy still continuing” and that it had Its beginning 
a given date from a given landlord, and provides that neither a tenant nor 
any one claiming through a tenant shall be heard to deny that the particular 
landlord had at that date a title to the property, and there is no exception 
even for the case where the lease Itself discloses the defect of title. In the 
ordinary c.-«e of a lease intended os a present demise the section eppH«. 

• Kunicar V. Uiilicnnt SSnyh, • J’armtilfi’rtmma r. 

SO All. &I9. J/uAamma,/ nau. (1R9I) IS Jfiwl. It’,. 

Settt-ud-din fTLtn v. *• .VWZA x, /j«**** 

(lOOCl V. It. No. I of 1007 11013} N«s 310. 

(Civil). r. ftuj: iiy<i. 
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against the lessee, any assignee of the teiin and a sub-lessee or licensee." 
The estoppel under this section is wide oiough to cover the case of a grantee 
who occupies and enjoys under a grant disputing the grantor's title. Even 
a mere attornment creates an estoppel against the tenant but that estoppel 
is not the same as is given statutory effect by this section There are other 
kinds of estoppel between tenant and landlord which fall outside the scope 
of the section. Such an esoppel does not prevent the tenant from showing 
that he attorned in ignorance of the fact that the landlord has no title The 
test for the purposes of this section is whether the attornment creates a new 
tenancy." 'Ihe rule of estoppel embodied in this section is not applicable to 
the case of a tenant who purchases subsequently the share of a co-sharer in 
the leased property and files a suit for partition on the basis of such purchase. 
The doctrine of estoppel which operates between landlord and tenant has no 
application to the same parties even while the tenancy exists, where the 
question of title arises between them, not in the relation of landlord and 
tenant, but of vendor and purchaser." 

The estoppel of a tenant is founded upon contract between the tenant 
and his landlord. It is one of the most noticeable instances of estoppel by 
contract. The estoppel disappears if the landlord’s title is extinguished sub¬ 
sequent to the inception of the tenancy, or if there is eviction by title para¬ 
mount." 

Where a man having no title obtains possession of land tinder a demise by 
a man in possession, who assumes to give him a title as tenant, he cannot deny 
his landlord’s title; as, for instance, if he takes for twenty-one years and he 
finds the landlord has only five years' title, he cannot alter the five years set 
up against the landlord the jus tertti, though, of course, the real owner can 
always recover against him. That is a perfectly intelligible doctrine. He took 
possession under a contract to pay the rent as long as he held possession under 
the landlord, and to give it up at the end of the term to the landlord, and 
having taken it in that way he is not allowed to say that the man whose title 
he admits, and under whose title he took possession, has not a title." This is 
estoppel by contract. The estoppel arises, not by reason of some fact agreed 
or assumed to be true, but as the legal effect of carrying the contract into 
execution, of the tenant taking possession of the property from the hand 
of the lessor.” 

■Whether tenant shonld ho In possession of property to estop him from 
denying his landlord’s Utlc.—The Privy Council has laid dovm that a tenant 
is estopped from denying his landlord’s title whether he was or was not 

** Krishna Prosad Lai Sinrjh/s Deo 
V. Bamboni Coal Concern, (1937) 64 
I. A. 311, 39 Bom L. R. 1034, [19381 
I Cal. I; .4la Muhammad v. Shanlar 
Das, (IQS.'j) 6 Lah 319; Tow/ v. 

Jyottahehandra Bantrjx, (1931) 69 Cal. 

16; M. Manful Bai V. Ladhuram, [19521 
Raj. 68. 

" Nadjarian t. Tr%st, (1944) 47 
Bom. L. R. 209, [1945] Bom. 343. 

1* Muhammad Hussain v, Abdul 
Oa^oor, [1946] Mad. 44. 


I Krishna Prasad Singh v. Adua- 

“.-j*? v, ttnannes v, nobtnscm. 
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already in possession of the property at the time when he took his lease.’ 
The Bombay,’* the Madras,** and the Allahadbad” High Courts have held 
similarly. The decisions of the Calcutta High Court are not unanimous on 
the point.** A tenant who wishes to dispute his landlord’s title rnust not 
only see that the tenancy has come to an end, but that the possession which 
was in him as a tenant has been surrendered. A tenant who holds over and 
remains in possession cannot be allowed to use that possession as a lever to sup¬ 
port a case in which he denies the landlord’s title.** The estoppel operates in 
the case of a tenant who remains in possession even after the termination of 
the tenancy by notice to quit,** 

1. ‘Immoveable property.*—A several fishery is considered immove¬ 
able property for the purposes of this section.** 

2. ‘During the continuance of the tenancy.*—A tenant is only pre¬ 
cluded, during the contmuance of the tenancy, from denying that the land¬ 
lord had 'at the beginning of the tenancy’ a title to the property, the subject 
of the tenancy, and not to any other point of time. The section is no bar to 
a tenant showing that his landlord had no title at a date previoiB to the 
commencement of the tenancy. The words of the section leave it open to 
the tenant to show that his landlord’s title has subsequently expired-** If ihe 
the term of lease has expired when a suit is brought, the tenant can dispute 
the title of the landlord. Though the tenancy may be continuing, it is quite 
open to the tenant to plead and show that his liability to pay the rent has 
wholly or partially or for a time ceased: such a plea is really one of confession 
and avoidance (not denial), and has been held available to the tenant.* 

3. 'At tho beginning of the tenancy.’—This section only provides that 
a tenant cannot be permitted to deny that the landlord at the beginning 
of the tenancy had a title to the property. The section does not disentitle * 
tenant to dispute the derivative title of one who claims, since the beginning 
of the tenancy, to have become entitled to the reversion. In that sense the 
principle only applies to the title of the landlord who ‘let the tenant in as 
distinct from any other person claiming to be reversioner.* The tenancy 


Krishna Prosad Lai Smgha Dso 
V. Parabemi Coal Concern, (1937) C4 I. 
A. 311, 39 Bom. LB. 1034, [1938] 1 
Cal. 1; JtfwMWmat Bilas Runiear v. 
Desraj Ilan}\t Singh, (J9I6) 17 Bom. L. 
R. 1006, 42 I.A 202, 37 All. 557, 667; 
VtTiannes v. Robinson, (1927) 29 Bom. 
L. R. 1017, 64 I. A. 276, 5 Ran. 427. 

** Vasudeo Daji v. Babaji JIanu, 
(18 7 j) 8 B. H. C. (A. C.J.jl ^5; Shtjftlar 
V. Jagannath, (1D28) 30 Dam. L. B. 741. 

** Venkata ChtUy v. Aiyanna Go- 
wdan, (1916) 40 3Iad. 661, r.B, 

** Qanpat Ra\ v. ^tulUin (1916) 
38 All. 226. 228. 

*’ Lai Mahomed T. Kallanus, (1885) 
11 Cal. 619. dissented from in JV^oyin- 
das Sanlalchand v. Bapalal Purshooatn, 
(1930) 54 Bom. 487, 32 Bom. L. B. 692; 
Kf(n Das V. Surendra Kath Singha, 
(1003) 7 C. W. X. 696. 


** Ekoba V. Dayaram (1919) 22 Botn. 
L. R. 82; Patel Ktlabhai Lalliibhai v. 
Hargovan Mansukk, (1894) 19 Bom. 14 
** Mujibar Rahman v. Jsub Sunw, 
(1933) 56 Cal. 15. 

** Lakshman v. Ramji, (19-0) - 
Bom. L. R. 939. y 

ZJ-Ia r. Abai. (190») « 

R. 1093, DevtdfiS v. Sharnal, 

22 Bom. L. R. 149; Ata Muhamrr^-^- 
Shankar Das. (1923) 6 Lah. 319; !>«««» 
Bandhu Gan v. A/akm Sardar, (1935) OJ 
Cal. 763; Krtshna Prosad Lai SmgM 
Deo V. Barabont Coal Concern, supm- , 

» Jogendra Lai Sarkar v. 

Chandra Sadhu, (1928) 55 CaL 

Shantabhaiv, yarayan JIao,[l9*oJ 

Krishna Prosad Lai Pl^ 

V. Baraboni Coal Concern, (1937) 64 i • 
311,39 Bom. L. R. 1035, [1933] 1 CaL 1- 
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under this section does not begin afire^ every time the interest of the tenant 
or of the landlord devolves upon a new individual by succession or assign¬ 
ment.* 

4. ‘No person vrbo came upon any immovcablo property by the license 
of the person in possession.*—Where it is proved that the occupation by a 
person of immoveable property is by permission of another, the occupier is 
estopped from denying the other’s title.* “Hiere is no distinction between 
the case of a tenant and that of a common bcensec. The licensee, by asking 
permission, admits that there is a title in the landlord. The law would imply 
a tenancy under such circumstances*’* Where defendant No 1 came into 
possession of certain coal mining lands as a licensee of the plaintiff, and subse¬ 
quently defendant No. 2, as the assignee of, and claiming through, defendant 
No. 1, entered mto possession thereof, it was held that the possession of the 
lands by both the defendants must be attributed to the possession given to 
defendant No. 1 by the plaintiff and they were both barred by this section 
from questioning the plamtifl’s title to those lands until they had surrendered 
possession thereof again to him.* 

Slortgagor and mortgagee.—As between a mortgagor and his mortga¬ 
gee neither can deny the title of the other for the purposes of the mortgage^ 
A mortgagor cannot derogate from his grant so as to defeat his mortgagee’s' 
title, nor can the mortgagee deny the title of his mortgagor to mortgage the- 
property.* The rule of estoppel between the mortgagor and the mortgager 
cannot be invoked in a case where the suit is not based on the mortgage, but 
is one in repudiation of the mortgage.* Where the object of a mortgage is to 
defraud a third person and the mortgagee is cognisant of and indeed a party 
to that intended fraud, the mortgagor is not estopped from pleading and 
proving against his mortgagee seeking to enforce the mortgage that it was a 
sham transaction, a device to defeat a possible attachment of the properties 
by a creditor.* A mortgagor of immoveable property is not estopped from 
pleading, or taking advantage of, the invalidity of his mortgage deed on the 
ground that, by the inclusion of a fictitious property in the document and 
getting it xegistered in an office where otherwise it could not have been 
registered, a fraud on the registration law was committed in which he 
participated “ 

Benami title.—The Madras High Court has held that where a lease is 
executed by a tenant in favour of a benamuwr, the real owner and not the 
benamidar is regarded as the landlord whose title the tenant is estopped 
from denying xmder this section. In a suit by such benamidar for rent, the 
tenant can deny his right to sue on the ground that he is not the person 


Krishtta Prosad Zal SingJi Deo v. 


* Per Coleridge, J., in iJeo dem, 
Johnson v. Baytuv, (1835) 3 Ad. & 
El. 188, 192. 

* Cumtnhhoy * Co. v. Crset, (1932) 
35 Bom. L. R. 223, 60 I. A. 297, 60 
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* Arxtnachalam v. Rtngaswami, 
(1935) 59 Mad. 289. 
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entitled. A bcJiamldar has no ri^t to sue unless he can show a legal right 
to sue under the general law.“ The Calcutta High Court is of the opinion 
that a tenant is estopped from raising the <tuestion that his lessor is a benami- 
dsr of some one to whom he has paid rent.** 

The defendant entered into possession of plaintiffs property by executing 
A registered agreement, but no lease was executed. In a suit by the plaintiff 
to recover rent, the defendants pleaded that without a lease there was no 
contract of tenancy and that the plaintiff was not entitled to recover the 
rent. It was held that in view of the fact that the defendants entered into 
and continued in occupation of the land With the plaintiff’s consent they 
could not be heard to say that they were not liable for rent for use and 
occupation.** 


217. No acceptor of a bill of exchange shall be permitted to deny 
that the drawet* had authority to draw such hill or 
^^EsiQppeUf^4«epwr endotsc it; nor shall any bailee or licensee he 
baiie^arhetMi. permitted to deny that his bailor or licensor had, at 
the time when the bailment or license commenced, 
authority to make such bailment or grant such license. 

Uxplanaiion (1 ),—The acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports to 
have been drawn. 

Explanation (2 ).—If a bailee delivers the goods bailed to a person 
other than the bailor, he may prove that such person had a right to 
them as against the bailor. 


C05OIENT.—This section deab with further instances of estopp4 by 
agreement. Sections 116 and 317 are however not exhaustive of the doctrine 
of estoppel by agreement” Agents, for instance, are not ordinarily per¬ 
mitted to set up the adverse title of a third person to defeat the rights of 
their principals. 

Under this section an acceptor of a bill of exchange cannot deny that th® 
drawer had authority to draw such bill or to ^dorse it. But he may deny 
that the bill was really drawn by the person by whom it purports to bavo 
been drawn (expln. 1). A bailee or licensee cannot deny that his baiJor 0* 
licensor had, at the commencement of the bailment or license, authority to 
make the bailment or grant the license. But a bailee, if he delivers the goods 
bailed to a third person, may prove that such person had a right to them as 
against the bailor (expln. 2). 

Bill of exchange.—-Estoppels in the case of negotiable instruments are 
instances of estoppel by agreement or contract. See ss. 41 and 42 of the 
Negotiable Instruments Act. 


Auppu Konam v. ThinignanaSa- 
tnmtindom PiHaf, (1008) 31 Had. 4G1; 
Eogar^. Karan S*ngh, (1906) P. R. 
No. 141 of 195C (Civil). 

** DftfKi Bandtt Oan v. Halnm 
Sonfar, (1935) C3 Cal. 763. 


»* Skta Karan Singh v. MaJ^raja 
Pofbhu Karain Singh, (1909) 31 AH 
276. r.o. 

>* Kup Chand Ghoah < 

Chandra Chandra, (1900) 23 Cal. 915. 
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S Porged endorsement.—No person can claim a title to a negotiable instru- 
1 ment through a forged endorsement. Sudi endorsement is a nullity and 
'must be taken as if no such endorsement was on the instrument.“ 

English law^This section is in accordance with English law, except as 
to the first explanation under which the acceptor may show that the signa¬ 
ture of the drawer is a forgery, while in England he is not allowed to do so 
on the ground that he is bound to know his o^vn correspondent’s signature. 

BaUee.—The bailee and the Lcensee are placed in the same position as 
the tenant in the preceding section. The bailee is protected by the bailor’s 
title so long as any better title is not advanced. A bailee entrusted with the 
care of goods is estopped from claiming that the bailor had no title at the 
time of bailment. He cannot set up the title of a third person. But the 
bailee has no better title than the bailor, and consequently if a person entitled 
as against the bailor claims the goods, the bailee has no defence against him. 

Licensee.—As between landlord and tenant so between licensor and 
Lcensee, the former’s right cannot be questioned by the latter. A licensee 
cannot be permitted to deny that his licensor had at the time when the 
Lcense commenced authority to grant such license. The licensee of a trade¬ 
mark cannot put an end to the relation of a Lcensor and licensee by repu¬ 
diating the contract, inasmuch as the concurrence of the other party is 
essential. In a suit for royalty, brought by the Lcensors of certain jute 
trade-marks against the licensees, the defence taken was that the plaintiffs 
had no title to the marks in question, and that the license was void. It 
was held that by virtue of this section the licensees were estopped from 
questioning their Lcensor's title, or the validity of the bcense.” 


“ Banhu Bihari Sildar V. Secretary ” Hannah v. Juggernatk <S> Co., 
of State for India, (1908) 36 Cal. 239. (lOM) 42 Cal. 262. 



CHAPTER rx. 

Op Witnesses. 

118. All persons shall be competent to testify^ unless the Court 

Who may tcjiifj. considcfs that they are prevented from understand- 
injr the questions put to them, or from ghing- 
rational answers to those questions, by tender years, extreme old age, 
disease, whether of body or mind, or any other cause of the same bind. 

Explanation .—A lunatic is not incompetent to testify, unless he is 
prevented by his lunacy from understanding the questions put to him 
and giving rational answers to them, 

COXniENT.—Under this section all persons are competent to testify, un¬ 
less they are, in the opinion of the Court, (a) unahlc to understand the ques¬ 
tions put to them, or (b) to give rational answers to those questions, owing^ 
to {») tender years, (i») extreme old age, (jii) disease of mind or body, or 
(tw) any other such cause. Even a lunatic, if he is capable of understand¬ 
ing the questions put to him and giving rational answers, is a competent 
witness. 

Scope.—This section does no more than enunciate the English rule with 
regard to the competency of parties as witnesses without in any way making 
admissible all the evidence, which might be given by them. In this con¬ 
nection the provisions of s. 112 must not be overlooked ’ 

\Vhen a witness speaks to an entire event and in respect of a part of 
that version he has been disbelieved, it is not safe to accept the other part 
and convict an accused on that evidence.* 

1. ‘Competent to testify.*—xhe competency of a person to testify as a 
witness is a condition precedent to the administration to him of an oath or 
affirmation, and is a question distinct from that of his credibility when he 
has been sworn or has been affirmed. In determining the question of competen¬ 
cy the Court, under this section, has not to enter into inquines as to the wit¬ 
ness’s religious belief or as to his knowledge of the consequences of false¬ 
hood in this world or the next. It has to ascertain, in the best way it can, 
whether, from the extent of his intellectual capacity and xmderstanding. he 
is able to give a rational and intelligent account of what he has seen or 
heard or done on a particular occasion. If a person of tender years or ot 
very advanced age can satisfy these requirements, his competency ^ ® 
witness IS established* If a boy in spite of his smallness can both under¬ 
stand questions and give rational answers to them he should be examined 
With respect to children, no precise age is fixed by law within wnicn 
they are absolutely excluded Aom giving evidence on the presumption that 

r Swtenney v. Su'€enney, (1935) (1888) 11AU. 183; Quastm AhV.SMe. 

62 Cal. 1080. 11952] Raj. 435 . 

* Jamal Mohamed v. S(a(e, [1954] * Quetn-EmpreBa v. Earn ' 

T. C. 1086. , (1900) 23 411.90. 

* Qu«en-Empres» v. ial Sahai, 
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I they have not sufficient understanding. Neither can any precise rule be 
1 laid down respecting the degree of intelligence and knowledge which will 
render a child a competent witness. In all questions of this kind much must 
1 depend upon the good sense and disoretjon of the J;:dge. In practice, it is 
' not ^mus^laI to receive the testimony of children of eight or nine j“ears of 
age when they appear to possess sufficient understanding.* As a matter of 
, prudence. Courts are generally char^* of putting absolute relianee on the 
\ evidence of a solitary child witness and look for corroboration of the samp 
from other circumstances m the case.* The Prh*y Council has held that a 
Court can receive evidence ol a person who does not imdeistand tlie nature 
of an oath but is otherwise competent to testi^** as understanding the ques¬ 
tions put and being able to give rational answxrs. A girl not more than 
ten years old was tendered by the Crown as the onlj’ eye-witness at tho 
trial of the accused for murder. The trial Judge found that she was com¬ 
petent to testify as she appeared to bo intelligent for her ago and gave her 
answers frankly and without hesitation but she was not able to understand 
the nature of an oath. It was held that such unsworn evidence was admis¬ 
sible in the circumstances of the case.* 

According to the Calcutta High Court this section wsts In the Court 
the discretion to decide whether an infant is or is not dlsqualined to be n 
witn^ by reason of understanding or lack of understanding. Tlie proposition 
that the competency of the witness should be tested before his examination 
is commenced is not quite justified by the provisions of this section.* Accord¬ 
ing to the Bombay and the Rangoon High Courts when a witness is of tender 
years the Court should satisfy itself that the witness Is competent to testify.* 
The object of putting questions to a child witness is that the time of Uia 
Court should not be wasted if it is found, ns tlic result Of a preliminary In¬ 
quiry, that the child is neither intelligent nor can ho give evidence wlilch 
may be acceptable." But there is no legal obligation to ask pielimlnary 
questions.** 

Explanation.—The explanation applies to tho case of a monomaniac or per¬ 
son afflicted With partial insanity. Su^ a person will bo an admissible wltnc.y 
if the Judge finds him upon investigation cnpoblo of understanding tho subject 
in respect of which he is required to testify.** An insane or an idiot la not a 
competent witness if he is incapacitated to such on extent that he Li unnblo to 
understand the subject in reference to which ho is called ns a witne.«a. 

Taylor, 12th Edn., 8. 1377, p. 800; 2 C'll. /.Opj hy.jr Shrilh v. 


bugal v. The Ktnff, _ •. ' ■ 

“ fxiUoM Siuo^ V. King.Kfn]<fror, 
(lOU) 20 Tat. K0». 

■ • « IlHl'a eatt. (1851) 2 Don. 0. C 

2M| HpillU V. Il'n/roH, (1871) * 

■ . lli:q.420. 
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fact that a witness is related to one of the parties cannot by itself be- 
considered sufficient to warrant discarding of his evidence in toto. It may, 
However, be that the evidence of such witness should be scrutinised carefully." ' 
* “•reused competent wltness—An accused pemon is competent to; 

testify withm this section, but before the amendment of the Criminal Proce- 
dure Code in 1956 he was incompetent to be a witness, for an oath could / 
not be administered to him, and without it no witness can be lawfuUy exa- ' 
S^ve evidence, by or before a Court.’* Where there are two accused '■ 
a agistrate cannot convert one of them into a witness against the other except 
when a pardon has been lawfully granted.** 

P.irlisan witness. The evidence of partisan witnesses who were out to 
entrap the accused but were not willing and guilty participators in the 
^ tainted evidence, but it would be interested evidence 
which would require independent corroboration before acceptance. To convict 
^ accused up<m the uncorroborated evidence of such a person at whose 
a trap is laid by the pobce is neither illegal nor imprudent, but in¬ 
advisable The panchas whom the police take with themselves before going 
for a raid are not members of a raiding party and, therefore, their evidence 
does not require corroboration before acceptance.** 

CASES.~ During the course of a police investigation into a case of house- 
brewing and theft, several persons were arrested, one of whom made certain 
disclosures to the police and pointed out several houses which had been broken 
into by his accomplices. Thereupon the poUce discharged him, and made him 
a witness At the trial he gave evidence a^inst his accomplices, who were 
all convicted It was held that his evidence was admissible under this section 
thou^ he had been iUegally discharged by the police** 

A girl of five years appeared as a witness and stated that the accused, her 
stw*”other, had thrown her and her younger sister aged about three years 
mto the well. The question arose whether she was a competent witness 
because of her tender age. It was held that a child of tender years was a com¬ 
petent witaess. The question to be decided in each case is whether a parti¬ 
cular child who has appeared in the witness-box is intelligent enough to be 
able to understand as to what evidence he or she is giving and to be able to 
understand the question and to be able to give rational answer.” 

H9. A witness who is unable to speak may give his evidence in 
Dumb witnesses ^ny othep manner in which he can make it intelli* 
as by writing or by signs; but such writing 
must be written and the signs made in open Court. Evidence so given 
shall be deemed to be oral evidence. 

CWDIENT.—■'When a deaf-mute is a witness the Court will ascertain 
before he is examined that he possesses the requisite amount of intelligence, 

>> CAoHtav. TAe .Stow, (1932) Raj. iTinperer o/Zniiio, (1006) P. R. No- f 
258. of 1906 (Cr.). 

*« Ktnd-Emperor v. Kga Po Min, « .Sfafe v. J?amcAandiro7anini, (1956) 

/to|»os ir.T>„p S 11 S8 Bom. L. R. DO. 

' ** Qvren-Empreas v. JHona Puna, 

■ ‘ ■ ' ' (18fl2)ieBom.CCl. 

■ ■ >• Mit.Dator.ThtSlale.mS4] Pirn- 

• • , 825. 
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Und that he understands the nature of an oath A deaf-mute’s evidence may 
be taken (o) by written questions to which he may reply in writmg or (b) 
by means of signs. 

Where the witness had taken a religious vow of silence, and the Magistrate 
took his evidence in writing in open Court when he could not get it in any 
ether way without forcing the witness to break his religious vow, it was held 
that the witness should be deemed unable to speak withm the meaning of this 
section and the course adopted by the Magistrate was correct.” 

120. In all civil proceedings the parties to the suit, and the 
PartiM to civil suit, liusband or wife of any party to the suit, shall be 

hwband'" iCtond or Competent witnesses In criminal proceedings 
»ire of rverson under against aiiy pcrson, the husband or wife of such 
■ person, respectively, shall be a competent witness- 

COMJIENT.—Principle.— In civil proceedmgs parties to the suit are 
competent witnesses. Husbands and wives are competent witnesses for or 
against each other in civil as well as criminal proceedings. 

Parties in civil proceedings are competent witnesses and therefore their 
testimony is to he scrutinised in the same manner as that of any other wit¬ 
ness.^ There Js no inflexible rule that if a par^ gives his testimony he must 
be disbelieved because he is a party to the suit.* 

121. No Judge or Slagistratc shall, except upon the special order 

Jud 0 d M Court to which he is subordinate, he com- 

intei.*** pelled to answer any questions as to his own con¬ 

duct in Court os such Judge or Magistrate, or as to 
anything which came to his knowledge in Court as such Judge or 
Magistrate; but he may be examined as to other matters which occur¬ 
red m his presence whilst he was so acting. 

ILHJSTRATIONS. 

(a) A, on his trial before the Court of Session, says that a deposition was 
“Improperly taken hy B, the Magistrate. B cannot be compelled to answer 
questions as to this, except upon the special order of a superior Court. 

(b) A is accused before the Court of Session of having given false 
ewdence before B, a Ma^trate. B cannot be asked what A said, except upon 
the special order of the superior Court. 

(e) A is accused before the Court of Session of attempting to murder a 
^ cc-officer whibt on his trial before B, a Sessions Judge. B may be examin¬ 
ed as to what occurred. 

n t —^P*'bicipIc.^Under this section a Judge or Magistrate .gbfili 

® compelled to answer questions as to (a) his conduct in Court as such 
Magistrate, or (b) anything which came to his knowledge in Court 
or Magistrate, except upon the order of a Court to which he is 
mate. He may be examined as to other matters which occurred in his 
presence whUe he was so acting. 

V. King-Emperor, •• Bhantcar Lai Taid v. Bhantcar 
(1941) 20 Pat. 898. ^ Xol Ayarval. [1951] Raj. 1. 
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Sections 121-132 declare exceptions to the general rules that a witness is 
bound to tell the whole truth, and to produce any document in his possession 
or power relevant to the matter in issue." They deal with the privilege of 
certain class of witnesses. 

The privilege given by this section is the privilege of the witness, that is, 
of the Judge or Magistrate of whom the question is asked. If he waives such 
privilege, or does not obiect to answer such question, it does not lie in the 
mouth of any other person to assert the privilege." The pnvilege of the Judge 
or the Magistrate extends only “to his own conduct in Court as such Judge or 
Magistrate, or as to anything whirii came to his knowledge in Court as such 
Judge or Magistrate.” 

A distinction should be drawn between questions which a witness cannot 
be compelled to answer (ss. 121, 124 and 125) and those which he cannot be 
permitted to answer (ss. 123 and 126). The latter class of questions might 
properly be forbidden but questions of the former class are in no way barred; 
a witness has merely the right of refusing to answer such questions, without 
any hostile inference being drawn from his refusal. The most that a Court 
can do, in the case of a witness who is ignorant of his privilege, is to warn him 
that he need not answer. But |f the witness elects to waive his privilege of 
refusing to answer, his answer Is admissible in evidence" 

Judge or Slagistrate as witness.—“A Judge, before whom the cause is 
triea, must conceal any fact within his own knowledge, unless be be first 
sworn, and, consequently, if he be the sole Judge, it seems that he canw>f 
depose as a witness, though if he be sitting with others, he may then be sworn 
and give evidence. In this last case, the proper course appears to be that the 
Judge, who has thus become a witness, should leave the bench, and take no 
further judicial part in the tnai, because he can hardly be deemed capable^ of 
impartially deciding on the admissibdity of his own testimony, or of weighing 
it against that of another.”** 

A person having to exercise judicial functions may give evidence in a case 
pending before him when such evidence can and must be submitted to the 
independent judgment of other persons exercising similar judicial functions 
sitting with him at the same tune." 

IVhere a Judge is the sole judge of law and fact, he cannot give evidence 
before himself or import matters into his judgment not stated on oath before 
the Court in the presence of the accused.* The accused is entitled to have 
nothing stated against him in the judgment which was not stated on oath in 
his presence, and which he had no opportunity of testing by cross-examinat^s® 
and of rebutting.* If the Judge knew any facts concerning the case, he u 
bound to state to the accused, so far as he could, what were the facts he himself 


*1 TkeQueenv.GopalDass, (1881) 3 
Mad, 271. 277, f.b. 

** Emprtis of India v. Chidda Khan, 
(1881) 3 All. 573, r.B. 

*> JJahomtd Ally-7. Emperor, (1909) 
12 Cr. L, J. 277. 

** Taylor, 12th Edn., s. 1379, p. 
870. 

** The Queen V. MooUa Singh, 


(1870) 13 W. n. (Cr.). 60. 

* Queen-Emprtsav.JlIanikam, (ISv®) 
19 Mad. 203; Empress v. Donnelly, 
(1877) 2Cq1. 40S 

• Oirish Chundtr Ohose v. J"* 
Queen-Empress. (1803) 20 Cal. 857, 
866; Hart Kish^ A/i/ro v. Abdul 
BaliMiah, (1804) 12 Cal. 920. 
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observed, and to which he himself could bear testimony; and the accused in 
such situation has a right, if he thou^t it desirable, to cross-examine the 
Judge, whose evidence should be recorded, and form part of the record in the 
case.* 


122. No person who is or has been married shall be compelled to 
_ . disclose any communication'* made to him during 

ioir mmagef^ marriage® by any person to whom he is or has been 

married; nor shall he he permitted to disclose any 
such communication®, unless the person who made it, or his represen¬ 
tative in interest,*^ consents, except in suits between married persons, 
or proceedings in which one married person is prosecuted for any 
crime committed against the other. 

COSDIENT.—friiiclple.—This section “rests on the obvious ground that 
the admission of such testimony would have a powerful tendency to disturb the 
peace of families, to promote domestic broils, and to weaken, if not to destroy, 
t^t feeling of mutual confidence which is the most endearing solace of married 
life. The protection is not confined to cases where the communication sought 
to be given in evidence is of a strictly confidential character, but the seal of 

law Is placed upon all communications of whatever nature which pass 
between husband and wife. It extends also to cases in which the interests of 
gangers are solely involved, as well as to those in which the husband or wife 
** party on the record. It is, however, limited to such matters as have been 
wminunlcated ‘during the marriage’.”* This section limits the rule enunciated 
In s. X20. 

Under this section a married person shall not be 

(1) compelled to disclose any communication made to him during 
marriage by any person to whom be is married, and 

(2) permitted to disclose any sudi communication, except 

(a) when the person who made it or his representative in interest 


consents, or 

(b) in suits between married persons, or 

(c) in proceedings in which one married person is prosecuted for any- 
crime committed against the other. 

1. ‘Compcllea to disclose any communication.’—This expression im- 
P es that the party concerned is made or allowed to say or do something by 
way of disclosing a communication made during marriage.* A document even 
r contains a communication frdm a husband to a wife or rice vctscl, 

, hands of third persons, is admissible in evidence; for, in producing it 
ere is no compukion on or permission to the \vife or husband to disclose 
cny communication. The section protects the individuals, and not the cemmu- 
h ^ ^ proved without putting into the box for that purpose the 

nsband or the ^vlfe to whom the commutiication was made.* 

— ’Daring marriage.’—^The protection conferred by the section is limit- 
to such matters as have been communicated during marriage. A commu- 
’•ft J'fluh 1“ n>, (1873) 35 Bom. L. B. 174. 

,''4.“, "C. • 

K 7 « 12th Edn.. s. 009-A. p. (1898) £2 Mad. 1, 4. 

V, B-iraacf.<indm, (1932) • Xbid. 


V. Donij^hue, 



nication made to a woman before tnaixiagc woiUd not be protected. But the 
privilege continues even after (fie marriage has been dissolved by death or 
divorce. 

3. 'Permitted to disclose any soch commonlcatloa.’— Even if one of 
the spouses is willing to disclose a communication, he or she will not be per¬ 
mitted to disclose it unless the person who made it or his representative in 
interest consents, except in suits or prosecutions between married persons. 
The consent cannot be implied. It is incumbent upon the Court to ask the 
party against whom the evidence is to be given. 

On a tnal for the offence of breach of trust by a public servant, a letter 
was tendered in evidence for the prosecution which had been sent by the ac¬ 
cused to his wife at Pondicherry and had been found on a search of her house 
made there by the police, it was held that the letter was admissible in evi¬ 
dence against the accused.* 

4. 'Peprcsentatlve In Interest.*— Where there is no “representative in 
interest” who can consent, under this section, to the disclosure of communic®" 
tions made by a deceased husband to his wife during marriage, the wife should 
not be permitted, even if willing, to disclose such communications, lie widow 
of a deceased husband is not his “representotive in interest,” for the purpose 
of giving such consent.* 


123. No one shall be permitted to give any evidence derived 
from unpublished official records relating to any 
of State?”*’ affairs of State,'' except tvith the permission of the 

officer at the head of the department conccmea» 
who shall give or withold such permission as he thinks fit,® 

COROtENT.—Principle.— This section involves two things: (1) That the 
document is an unpublished official record relating to any affairs of State, 
and (2) that the officer at the head of the department concerned may give or 
withhold the permission for giving the evidence derived therefrom- On 
grounds of pubbe pobey, evidence derived from unpublished official records 
of State cannot be given, except with the permission of the head of the depari- 
ment concerned The Court is bound to accept without question the decision 
of the pubhc officer. 

The only ground sufficient to justify non-production of an official docu¬ 
ment marked confidential is that production would not be in the pubUc interest, 
for example where disclosures would be injurious to national defence or to 
good diplomatic relations or whm-e the practice of keeping a class of docu¬ 
ments secret is necessary for the proper functioning of the pubKc service. 

Hie term ‘evidence’ refers to both oral and documentary evidence.” 

1, ‘TTnpoblished official records relating to any affairs of Stat®*'”" 


It is for the Court to decide whether a document falls within the category 
“unpublished official records relating to any affairs of State.” In doing so th® 
Court can have regard to all the curumstances, barring the inspection of 


» Queen-Emprusv. Donaghue,{lS98) • Tukaram v. Einp-Emperor, 
22Mad. 1, 4. Nag. 385. 

• Nawab Hotcladar T. Emperor, *• Stokee, Vol. H, p. 919. 
(2913) 40 Cat. 891. 
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document itself. Apart from this, there is no fetter to the jurisdiction of the 
Court looking at whatever materials are available for the purpose of ascertain¬ 
ing whether the document is an unpublished official record relating to affairs 
of State. “Affairs of State" is a very wide expression Every communication 
which proceeds from one officer of State to another officer of the State is not 
necessiirily relating to the affairs of State. What are the "affairs of State” has 
got to be determined by a reference to the grotmds on which privilege can be 
claimed in respect of a particular document. It is only such documents which 
relate to the affairs of the State the disclosure of which would be detrimental 
to the public interest that come within the category of unpublished official re¬ 
cords relating to affairs of State entitled to protection under this section.^ 
‘Affairs of State’ will include any matter of a public nature ivith which the 
Government is concerned, i.e, all secrets of State, such as State papers and all 
communications between Government and its officers,—the privilege m such 
cases not being that of the person who is in possession of the secret, but that 
of the public, as a trustee for whom the secret has been entrusted to him “ 
Before any document is excluded in such a case on the ground that it 
relate to affairs of State, the Court must be satisfied that the mind of a res¬ 
ponsible officer of Government has been brought to bear upon the question 
whether it is expedient in the public interest to give or withhold the infor- 
toation asked for, and that he h« made his decision solemnly and with a due 
sense of responsibility.** 

orders made by the Chief Minister of which the result alone Is com¬ 
municated by his Secretary to a public servant interested in knowing it, are 
still unpublished records contemplated by this section. Every communication 
that passes between different departments of the Government or between mem- 
Mrs of the same department infer se and every order made by a Minister, 
departmental head or a responsible officer cannot be deemed to relate to an 
®«air of State \uiless it refers to a matter of vital importance the disclosure 
of which is likely to prejudice the Interest of the State.** 

The mere fact that a document is marked confidential will not afford 
justification for objecting to its production xmder this section, nor 
it be a good ground that the production may involve a department of the 
oyemment in a discussion in the legislative assembly or in public criticism. 

^ ground that production may tend to expose a want 
® efficiency in administration or to lay the department open to claim for 

compensation." 

— ‘Wlio shall give or withhold permission as ho thinks fit.’— 
ese words clearly indicate that the Head of the Department, who is in pos- 
essiim of the document is the exclusive Judge of the fact whether the 
published records are protected from production on the ground of theii 
eing related to affairs of State, and, therefore, the privilege claimed tmder 
6 section by the Head of the Department that the document relates to the 

Bf> t, p/^’^°^‘oghwalav.Parpia, (1949) ** OursewakSinnhv.TheStaU, [1953] 

^ Patiala 62C. 

, 8. 678, p. 495. Tuizaram v. King-Emperor,' [I94C] 

V. Pt. Ramnalh Hag. 385. 

, [1940] Nag. 280. 


- oest, i2thEdn. 
Bhaiya Saheb 
Bampratap Bhadupote 
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wUch -would obtain loiowledgo o! them in tonddence whether the 
was express or implied. It would notmiilly include officers 
clerks oi superior officers and might also apply to non-officials to whom su* 
papers were disclosed on the understaiiding express or imp a 

knowledge should go no further.** Public interests are paramount as com¬ 
pared with the individual interests of a party m a Court of Justice, it is 
absolutely essential to the welfare of the State that the names o par les 
who interpose In situaUons of this kind should not be divulg^, for, o^er- 
wise,—be it from fear or shame, or the dislike of being pub c y tuixe up 
in inquiries of this nature,—few men would choose to assume t e 
able part of giving or receiving information respecting oiiences, e 

consequence would be that many great crimes would pass unpunis 

Principle.—A public officer cannot be compelled to disclose communica¬ 
tions made to him in confidence it he considers that pubUc mterests would 
suffer by this disclosure. 

This section is confined to pubbe officers, section 123 embraces everyo e. 
SecUon 123 deals with unpublished records, this section deals with communi¬ 
cations made in official confidence 

1. ‘No public ofllccr shall be compelled to disclose'.—The term ‘pubUc 
officer’ means an officer with public, as opposed to private, ^ ° 

receives communications made to him in official confidence of sue a 
that disclosure in certain cases would injure the public interes ai-i.i 

‘disclose’ means the first disclosure of communications made In official 
confidence and does not apply to a disclosure in a Court of law of what has 
already been disclosed outside it The object of the section is to prevent the 
disclosure of things not known outside that circle which is m confidence and 
ifie section has no application when once there has been disclosure to a 
member of the pubUc to whom the contents of such papers have hot been 
made known in confidence." 

The Vice-Chancellor of the Punjab University is a 'public officei^ withm 
the meaning of this section.' The privilege can only be claimed by the heaa 
of the department or by the Secretary of that department on an aftidant. 
Piling of a certificate only is not enough.* Where it is an unpub^hed official 
record relating to an affair of the State, the question whether the disclosure 
of its contents would be against public interest and whether privilege could 
be claimed rested with the head of the department and if the head of the 
department refused to disclose it, the Court would not compel him to produce 
the document or disclose its contents.* 

2. ‘Comnmnications made to him in oiRcIal confidence.'—The question 
that arises under this section is whether the communication in question ^vas 

Pandit Chandra Dhar Tttcari v. Laltorz-v. Jaawanl Hat, (1945) 27 Lah. 

Commtaiioner, I/tielnov>, 561. . c-. 

(1938) 14 Luck. 351. * S.AjitSinghv.ShriAncant Kumar, 

* Taylor, 12th Edn.,B. 941, p. 697. [195-*] Pon. 359. . t 

Pandit Chandra Dhar Teteari v. * Rlutaadilal v. ^nion of ■IrMia, 
^irnyCommxaaxontr, Lucknow, (1938) [1955] Hyd. 256. Publ^ P^sccutor v. 

l4^Luck.351. Narasayya, [1957] A. P. 174. 

TAe University of the Punjab, 
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made to the public ofTiecr in oHicIal confidence. This is a condition prece¬ 
dent to the claim, and the question Is to be primarily decided by the Court 
before whom the privilege is ebimed. There is no dear-cut rule of proce¬ 
dure as to when and how the privilege should be claimed. It should be 
daimed at the earliest opportunity by the public ofllcer concerned when in 
reply to the summons ho produces the document In his control or charge.* 
Communications in oflidal confidence import no spcdal degree of secrecy 
and no pledge or direction for its maintenance, hut include generally all 
matters communicated by one officer to another in the performance of their 
duties. The question whether sudi communication was made in the eoiuse 
of such performance is for the Court to decide.* A demi-ofSdal letter ad¬ 
dressed by one officer by name to another officer by name in view of the 
reasons for which demi-official letters arc usually written is written in official 
confidence within the meaning of this section.* If communications are not 
made in official confidence, they cannot be regarded as privileged, e g, state¬ 
ments made to a station-master of a railway in the course of an inquiry of a 
theft by some railway employees.’ 

A Government Hcsolution, containing opinions of Government officers, 
including a legal adviser, is a privileged document within the meaning of 
this section.* A statement made to the Collector by a person applying to 
have his estate taken under the Court of Wards setting forth his financial posi¬ 
tion, that is to say, the details of his property and liabilities, is a communicatioo 
made to a public officer in official confidence within the meaning of this 
section and cannot be used as acknowledgment of any liability mentioned 
therein.* 

3. *Wbea be considers that the pablJc Interests would sailer by the 
flisclosore.'— The sole judge as to whether disclosure will harm the public 
interest is the pubhc* officer concerned and it is not for the Court to decide 
whether public interests would or would not suffer.” The public officer claim¬ 
ing privilege has to exercise his own discretion in giving or refusing dis¬ 
closure." 


125. No Magistrate or Police-officer shall be compelled to say 
■whence he got any information as to the commis- 
eomm^iM of oflences no Eevenue-officer shall 

be compelled to say whence he got any information 
as to the commission of any offence against the public revenue. 

Explanation. —“Eevenue-officer” in this section means any 
officer employed in or about the business of any branch of the public 


revenue. 

* BhalcTiandra v. CTtanbasappa, 
(1938) 41 Bora. L. R. 391. 

* Nagaraja Pillai v. The Secretary 
of State, (1914) 39 Mad. 304, 311. 

* Pandit Chandra Dhar Tewan v. 
The Deputy Commissioner, Lucknow, 
(1938) 14 Luck. 351. 

’ King-Emperor v. Bhagicali Pra¬ 
sad, (1929) 6 Luck. 297. 

* Sursingji Dajiraj v. Secretary of 
State. (1926) 28 Bom. L. R. 1213. 


* The Collector of Jaunpur T. Jamna 
Prasad, (1922) 44 All. 360. 

Nagaraja Pillai v. The Secre¬ 
tary of State, (1914) 39 Mad. 304; 
Pandit Chandra Dhar Tewari V. The 
Deputy Commissioner, Lucknow, (1938) 
14 Luck. 351. 

“ Jehangir v. Secretary of Stats, 
(1903) 6 Bom. L. R. 131; King-Emperor 
T. Bhagwati Prasad, (1929) 6 Luck. 297. 
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COSniENT.—rrlnclplc.—On grounds of public policy, a Magistrate or 
•a police-o£Bcer“ cannot be compelled to give the source of information received 
by him as to the commission of an offence. Similarly, a revenue-officer cannot 
be compelled to say whence he got infonnation as to any offence against the 
public revenue. Such officer may, if he likes, disclose the name of the in¬ 
formant. It is of importance to the public for the detection of crimes that 
tiuise persons who are the channel by means of which the detection is made 
should not be unnecessarily disclosed. 

The accused is not entitled to elicit mdividual prosecution witnesses 
whether he was a spy or an informer, or to discover from pohce officials the 
*iaQies of persons from whom they had received information; but a detective 
■cannot refuse, on grounds of public policy, to answer a question as to where 
he was secreted.” 

Although this section does not in express terms prohibit a witness, if he be 
Willing, from saying whence he got his information, the protection afforded by 
section does not depend upon a claim of privilege bemg made, but it is 
^e duty of the Court, apart from objection taken, to exclude such evidence. 
If objection is taken, it cannot, since the law allows it, be made the ground of 
adverse inferences against the witnesses.** 


126. No barrister, attorney, pleader or vakil shall at any time'' 
be permitted, unless with his client's express con- 
mSnoM. commu. disclose Any communication made to him 

in the course and for the purpose of his cmploy- 
ffient as such barrister, pleader, attorney or vakil,® by or on behalf of 
wv or to state the contents or condition of any document with 
^nich he has become acquainted in the course and for the purpose 
ot his professional employment, or to disclose any advice given by 
“Un to his client in the course and for the purpose of such employ* 
ment; 

Provided that nothing in this section shall protect from dis¬ 
closure—. 

(1) any such communication made in furtherance of any illegal 
purpose; 

v any fact observed by any barrister, pleader, attorney or 

OP f course of his emplojunent as such, showing that ahy crime 

has been committed since the commencement of his employ- 

.. immaterial whether the attention of such barrister, pleader, 
orney or vakil was or was not directed to such fact by or on behalf 
Of his client. 

—The obligation stated in this section continues 
cr the employment has ceased. 

- nxUSTRATlONS. 

V ^ ® client, says to B, an attomor—have committed forgery and I 

you to defend me.” 


Afo^omed, (1940] 
” Bom. 763! 

Amrtlo Lai Hazra v. Emperor, 


(1015) 42 Cal, 957. 

** Weston V. Peary ilohan Doss, 
(1912) 40 Cal. 893. 920. 
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As the defence of a man known to be guilty is not a criminal purpose, this 
communication is protected from disclosure, 

(b) A, a client, says to B> an attorney—“I wish to obtain possession of 
property by the use of a forged deed on which I request you to sue.” 

The communication, being made In furtherance of a criminal purpose, is 
not protected from disclosure. 

(c) A, being charged with cmbezriement, retains B, an attorney, to defend 
him. In the course of the proceedings, B observes that an entry has been 
made m A’s account hook, cdiarging A with the sum said to have been 
embezzled, which entry was not in the book at the commencement of his 
employment. 

This being a fact observed by B in the course of his employment, show¬ 
ing that a fraud has been committed since the commencement of the proceed¬ 
ings, it is not protected from disdosure. 

C05IMENT.—Principle.— This section is based upon the principle that if 
communications to a legal adviser were not privileged, a man would be deterred 
from fully disclosing his case, so as to obtain proper professional aid m a 
matter in which he is likely to be thrown into litigation. 

Under this section no hamster, attorney, pleader or vakil shall at aay 
time be permitted to 

(1) disclose (i) any communication made to him by or on behalf of his 
client or (it) any advice given by him to his client 

in the course and for the purpose of his employment; 

(2) to state the contents or conditions of any document with which he’ 
has become acquainted 

in the course and for the purpose of his employment. 

The section does not prot^ from disclosure— 

(1) any communication made in furtherance of any illegal purpose; 

(2) any fact observed in the course of employment showmg that any 
crime or fraud has been committed since the commencement of the employ¬ 
ment Under s 127 the above provisions apply to interpreters and the clerks 
or servants of barristers, pleaders, attorneys and vakils. 

The section not only protects the legal adviser from disclosing commu¬ 
nications made to him by his client when interrogated as a witness, but he la 
not permitted to do so even if he is willing to give evidence unless with the 
express consent of his client. 

Scope.—Sections 126 to 129 deal with the privilege that is attached to 
professional communications between the legal adviser and the client. Sections 
126 and 128 mention the circumstances under which the legal adviser can 
give evidence of such professional communications. Section 127 provides that 
interpreters, clerks or servants of legal advisers are restrained similarly. Sec¬ 
tion 129 says when a legal advise can be compelled to disclose the confiden¬ 
tial communication which has taken place between him and his client. 

The protection afforded under this section cannot be availed of against^ 
order to produce documents under s. 94 of the Criminal Procedure Code. The 
documents must be produced, and then, under s. 162 of this Act, it will be for 
the Court, after inspection of the documents if it deems fit, to consider and 



OF WITNESSES. 


287 


decide any objections regarding their production or admissibility.^ 

1. ‘At any time.’—These words indicate that the legal adviser is not 
to disclose the communication even when the relation is ended or even after 
the Ghent’s death. The rule is “once privileged always privileged ” The ex¬ 
planation to the section clearly ^oivs this. 

2. *10 disclose any comnmnlcation made to him in the course and for 
the purpose of his employment as sacli barrister, pleader, etc.’—Commu¬ 
nications protected by the section must be confidential. The word ‘disclose’ 
shows that the privileged communication must be of a confidential or private 
nature.” It is not every communication made by a person to his legal adviser 
t^t is privileged from disclosure. The privilege extends only to communica¬ 
tions made to him confidentially, and with a view to obtaining professional ad¬ 
vice. Illustration (a) exemplifies this. The section apphes as much to what 
a witness has learned by observation, e.g, by watching a manufacturing pro¬ 
cess being carried on, as to what is communicated to him by word of mouth 
Or writing " 

The section protects from publicity not merely the details of the business, 
f'l! general purport, unless it be known ohunde that such business 

IV proviso 1 or 2 A solicitor is not at liberty to disclose the nature 
«f professional employment.” If an attorney discloses the facts which came 
to ^ knowledge while he was engaged as an attorney, he will be guilty of 
professional misconduct.*’ 

^ere Is no privilege to communications made before the creation of 
relationship of pleader and client. Where two persons have a dispute about a 
ol^ made by one of them upon the other, and both seek the help of a pleader, 

one of them makes a statement to the pleader, the statement so made to 
we pleader by one of the parties is admissible in evidence. If the communica- 
on or admission be made by the plaintiff to the witness in the character of his 

exclusive pleader or legal adviser, the bond of secrecy is upon the witness; 
communication is not privileged.” 

3* ‘State the contents.. .of any doenment with which he has become 
ncoiialnted In the course...of his professional employment.’—A legal ad- 
viser is not bound to produce or to answer any questions concerning the nature 
^ con^nts of a document entrusted to him professionally by his client. The 
power to order production of such a document.” A pleader is 
that disclose, at the instance of a third party, the contents of a %vill 

. ^ ^ hands in the course of his professional employment even if it 


. ~ i.ailua ui uiB couTse oi 1115 piuiessiuxiai eiup 

« subsequently lost.” 

Vllah, (1935) ” Oopi Lai v. Lakhpat Rai. (1918) 

1, ^ . .. 41 All. 125. 

LJikaji v. Mohansintjh ” f’ramJ* Bhicaji v. MoTtansingh 
18 Bom. 263. 272; D»OT«nj7. sup. • 

Mohti Mahomed v. *• In ro An Attorney, (1924) 26 

JLfoX “"d Moola Ahmed * Bom.L.B 887, F.n. 

3 Bom. 91; « KalikumarPa] 

L R loJ r (1003) 6 Bom. (1931) 68 Cal. 1379 

Pal nooi’v v- BaiJiumar ** Fiahnu v. 

iV .68 Cal. 1379.. ^ (1903) 7 Bom. L. B.: 

BAonain- on- Mohanswyh ** Bai Ranta v.. 

2«3; eL Bom. L. E. 1046. 

^ I-. Bala, (1902) 4 Bom. L. E. 460. 


** Kalikumar Peil v. Rajlumar Pal, 
(1931) 68 Cal. 1379. 

** Fiahnu V. New York Ine. Co., 
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Mnkhtear.— The restrictions imposed by this section extend also to com¬ 
munications made to Mukhtears when acting as pleaders for their clients.** 
ProTiso 1 .—This proviso differs from the English law. Under it any com¬ 
munication made in furtherance of an “illegal purpose” is not privileged. Un¬ 
der the English law the purpose must he 'criminal’ and not merely 'illegal.’ 

The existence of an illegal purpose would prevent any privilege attaching 
to any communication. Illustration (f>) exemplifies this. 

Proviso 2.—“No private obligation can dispense with that universal one 
which lies on every member of society to disclose every design, which may 
be formed contrary to the laws of society, to destroy the public welfare."* 
Thus, the privilege cannot be claimed where the consultation with the at¬ 
torney was for the purpose of raising money on a forged will.^ 

Communications made with a view to carry out a fraud are not privileged.* 
CASES.—At an interview between a solicitor and a client, the solicitor 
took dovm a certain statement made by a person named A B, who was in 
his client’s company, and whose name was communicated to him in the 
course and for the purpose of his professional employment. A B was after¬ 
wards tried for defamation. At the trial, the sob'citor was called as a witness 
for the prosecution, and was asked (c) the name of his client, (h) the name 
of the person who accompanied the dlent and made a statement to him. and 
(e) the matter in which bis client employed him. The solicitor declined to 
answer all the three questions on the ground of privilege. It was held that 
the solicitor was bound to disclose the name of the client; that he was bound 
to disclose the name of the person who accompanied the client and made a 
Btatement to him; and that he was not bound to disclose the matter In which 
the client employed him * 

Where defendants at an interview, at which the plaintiff was present, 
admitted their partnership to their attorney who was then also acting os 
attorney for the plaintiff, it was held that the attorney was not precluded 
by this section from giving evidence of his admission to him: first, becaus® 
the defendants’ statements, having been made in the presence and hearing 
of the plaintiff, could not be regarded as confidential or private; secondly 
because those statements did not appear to have been made to the attorney 
exclusively in his character of attorney for the defendants but to have been 
addressed to him also as attorney for the plaintiff.* 


127. The provisions of section 12G shall apply to interpreters, 
section 156 to apply clerks or servants of barristers, pleaders, 

tointerpreifM.etc. ottomcys and vakils. 


COMMENT.—* This section extends 
prefers, clerks, or semnts ol lawyew. 

** Ahbns Peada t. Queert'Empresf, 
(180S) 25 CnJ. 730. 

I* j. Annulev v. Tliehard, Eat\ of 
AngltM. (1743) 17 Mow. St. Tr. 1130. 
1240. 

* Pr^na r. Avtry. (183S) 8 C. & 
r. 500. 


the privilege given by s. 32C to Intcr- 
If extends to a eommiaicatien m^de 

* O'pourle V. JJarbilhirt, {1020) A. 

C.681. . . 

* Framji Phieaji v. 

DAanWny, (ISOI) )8 Horn. 263. . 

* Jferrtim Ilaroon 

Abdtil Karim and ^iotia Ay 
ntd Uoola AWuHa. (1878) 3 Dorn. 01. 
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to a pleader’s clerk the same confidoitial character that attaches to a com- 
tnunication to the pleader direct under s. 126.® 

128. If any party to a suit gives evidence therein at his own 
Privilege not waived instance OP otherwise, he shall not be deemed to 
by^^oiunteenng evi- have ^ Consented thereby to such disclosure as is 
mentioned in section 126; and, if any party to a 
uit or proceeding calls any such barrister, pleader, attorney or vakil 
nnT^ he shall be deemed to have consented to such disclosure 

questions such barrister, attorney or vakil on matters 
ich, but for such question, he would not be at liberty to disclose. 

CODn^X.—The privilege belongs to the client and therefore he alone 
waive it. The privilege is not lost by calling the legal adviser as a 
1 unless the party having the privilege questions him relating to con 
ndential matters. 


129. No one shall be compelled to disclose to the Court any eon- 
commu- fidential Communication whicli has taken place 
■evuiw"! between him and his legal professional adviser, 

t unless he offers himself as o witness, in which case 

e may be coi^elled'* to disclose any such communications as may 
ppear to the Court necessary to be known in order to explain any 
loence which he has given, but no others. 

0 Sections 126, 127 and 128 prevent a legal adviser 

se « * servant, etc. from disclosing professional communications. This 
®PPhes where the client is interrogated, and whether he be a party 
If <1, ^ * P*rty becomes a witness of his own accord he shall, 

e Court requires it, be made to disclose everything necessary to the true 
“toprehension of his testimony.* 

‘Compelled.’—This word does not mean suhpccnaed. The section 
es me words ‘compelled to disclose’ with reference to the case when a 
n has offered himself as a witness, and must refer to some force put upon 
e witness after he is in the witness-box.* 
fop Letters written by one of the defendant s servants (o another. 

0 purpose of obtaining information wth a view to possible future liU« 
0°, are not privileged, even though they might, under the circumstances, 
the use of the defendant’s solicitor. In order that privilege 
^ y be claimed, it mxist be shown on the face of the affidavit that the docu. 
DQrt prepared or ^vritten merely for the use of the solicitor.* He- 

defendant’s servants to the defendant regarding the subject- 
er of the suit are not privileged.* 


S. <t. W. Con 
H8S0) 4 Bom. 676. 681. 

L. c.—m 


• Itipro Dos* Dn V. Fferffanf of 
Stale for Indta in C<nineiJ. (ISS5) 11 
Cal. C56. 

• Cenlmtlndin Spinning de. Co.f, 
Gt. /. p. J?ai7trov, (I02C) JO Bom, X,, 

B.414. 
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130. No ■witness 'wlio is not a party to a suit shall be compelled 
Production of title- to producG his title-deeds to any property or any 

^^^of witness, not a ^ocument in virtue of which he holds any property 

as pledgee or mor^agee or any document the pro¬ 
duction of which might tend to criminate him,'* unless he has agreed 
in writing to produce them with ^e person seeding the production 
of such deeds or some person through ■whom he claims. 

COMMENT.—^Principle.—This section is based on the principle that great 
inconvenience and mischief 'would result to witnesses if they are compelled 
to disclose their titles by the production of their title-deeds. The object of 
the privilege is that the title may not be disclosed and examined 

The section protects a witness, who is not a party to the suit in which 
he IS called, from producing— 

(1) title-deeds to any property, 

(2) any document in virtue of which he holds any property as pledgee 
or mortgagee, or 

(3) any document the production of which might tend to criminate him. 
unless he has agreed in writing to produce such document. 

It would he entirely optional for the witness to produce bis title-deeds, 
and to raise any objection whatever. 

English law.—The privilege conferred by this section is more extensive 
than in England, For in England, where a title-deed is partly set out or 
where there is reason to suspect ^ud, the production of title-deeds is or¬ 
dered.” In England a witness who is justified in refusing to produce title- 
deeds cannot be compelled to ^ve parole evidence of their contents. 

1. ‘Any document the prodnctlon of which might lend to erlmio'**® 
■him.’—A book of accounts cannot be withheld on the ground that it tends to 
incriminate a witness. The mere circumstance that the production of a docu¬ 
ment may render the witness liable to a civil action does not come within this 
section. 

131. No one shall be compelled’ to produce documents in bis 
ividueiion of doeu- posscssion, which any other person woiild be en- 

^*>^n titled to refuse to produce if they were in his pos- 

•Sio^r"oouid refSi to scssion, 'unlcss socli last-mentioned person consents 
produce. thciT production. 

COMMENT.—Persons in possession of documents on behalf of others 
generally agents, attorneys, mortgagees, trustees, etc. This section extcDOS 
to these persons the same protection which the preceding section provides 
for a witne^ who is not a party to a suit. 

It is not open to a litigant to refrain from producing a document which 
he considers to be Irrelevant and if the opposing litigant Is dissatisfied he 
may apply for its production and inspection. If he fails to do so, neither he 
nor the Court at his suggestion is entitled to draw any inference as to 
contents.” 

>• Slokce. Vol. II, p. 831. ** Charvlra Xarav'in D<o v, /Jam- 

ehftrvtm, (1015) St I'At. 541. 
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1. ‘Compellea.’—use of this word indicates that the person in pos¬ 
session of the docriment will be “alloired to produce documents which other 
persons would be entitled to refuse to produce if such were in their posses¬ 
sion. This is in accordance with English law. It would seem to follow that, 
although a barrister, pleader, attorney, or vakil is forbidden (by s. 126) to 
state the contents of any documents with which he has become acquainted 
in the course and for the purpose of his professional employment, he will 
be permitted to produce the document itself, if it happen to be in his pos¬ 
session and he choose to do so.’"* 


132. A witness shall not be erecused from answering any ques¬ 
tion as to any matter relevant to the matter in 
issue"* in any suit or in any civil or criminal pro- 
eeeding, upon the ground that the answer to such 
question will criminate, or may tend directly or 
indirectly to criminate, such witness, or that it will expose, or tend 
directly or indirectly to expose, such witness to a penalty or forfeiture 
of any kind; 

Provided that no such answer, which a witness shall be com¬ 
pelled to give, shall subject him to any arrest or 
prosecution, or he proved against him in any cri¬ 
minal proceeding, except a prosecution for giving false evidence by 
such answer. 


Proviso. 


COXDfENT.—Principle.—Under this section a witness is not excused from 
answering any question relevant to the matter in issue on the ground that 
answer to such question may criminate him or expose him to a penalty or 
forfeiture. 


1. ‘Any question as to any matter relevant to the matter In Issue.*— 
The section does not in terms deal with all criminatory questions which may 
be addressed to a witness, but only with questions as to matters relevant to 
the matter in issue. Irrelevant questions should not be allowed, and it may 
be implied from the limitation in this section that a witness should be excused 
from answering questions tending to criminate as to matters which are irrele¬ 
vant.” A witness who answers a question or questions put to him by counsel 
without seeking the protection of this section is not entitled to that 
protection.** 


Proviso—The section makes a distinctitm between those cases in which 
a witness voluntarily answers a question and those in which he is compelled 
to answer, and gives him a protection in the latter of these cases only. 
Protection is afforded only to answers which a witness has objected to give 
or which he has asked to be excused from giving, and which then he baa 
been compelled by the Court to ^ve“ The mere subpoeanlng of a wtness 


See Field, 8th Edn., p. 803. 

” The Queen v. Oopal D039, (18811 
3Mad.271,277,278.r^. 

** J^cddohhft Heddt v. Teredo Seddti 

(1928) 62 Med. 432. 

** Queen-Emprese v. Oanu Sonba, 
(1888) 12 Bom. 440; The Queen V. 


Oopal Doss, (1881) 3 Jlad. 271, r.u.; 

Queen-Empress v. Moss, (1893) 1C All, 
28: Kallu V. Sital, (1018) 40 All. 271; 
Emperor v. Pramaih Nath Dose, (1910) 
37 Col. 878, Jagannath v. King-Em¬ 
peror, (1934) 10 Luck. 109; Dasul 
Bhai V. Lall Khan, [1939] Ran. 479, 
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or ordering him to go into the witness-box does not compel him to give any 
particular answer or to answer any parUcuIar question. The words “shall 
be compelled to give” in the proviso apply to pressure put upon a witness 
after he is in the box, and when he asks to be excused from answering a 
question.** The Allahabad High Court has held that this is too narrow an 
interpretation. A common sense meaning should be given to the word ‘com¬ 
pelled ’ It is impossible to deny that in the case of ordmary laymen un¬ 
acquainted with the technical terms of this section, they are compelled to 
answer on oath questions put either by the Court or by the counsel, especially 
when the question is relevant to the case. An answer given by a witness 
under such circumstances is protected by this section. Whether or not a 
witness is ‘compelled’ within the meaning of this section to answer any 
particular question put to him while in the witness-box is in each case a 
question of fact.'* 

The Calcutta High Court has held that a witness who makes a voluntary 
and irrelevant statement not elicited by any question put to him while under 
examination is not protected by this section. It has, therefore, held that a 
witness making a voluntary and irrelevant statement to injure the reputation 
of another is guilty of defamation.** 

According to an earlier decision of the Madras High Court a witness is 
not guilty of defamation for any statements made in the witness-box.** But 
subsequently It has held that a witness who answers a question put to him 
by ^unsel without seeking the protection of this section is not entitled to 
any protection as the statements made by him are entitled not to an absolute 
but only to a qualified privilege** 

The Bombay High Court has in a full bench case laid down that relevant 
•statements made by a witness on oath or solemn affinnation in a judlcisJ 
proceedmg are not protected by this proviso where the witness has not 
objected to answering the questions put to him.** A witness who makes de¬ 
famatory statements in a witness box comes withm the purview of s. 499. 
Indian Penal Code” 

The Nagpur High Court has held that there is no essential difference 
Ijetween this section and s. 161(2), Criminal Procedure Code. Section 161(2) 
does not go further than this section.” 


133. An accomplice shall be a competent witness against an 
’ . accused person; and a conviction is not illegal 

AccompUce. merely because it proceeds upon the uncorrobora¬ 

ted testimony of an accomplice. 

COMMENT.—Principle.— The evidence of an accomplice, though it is 
^uncorroborated, may form the basis for a conviction. 


1* ZToTier Sheikh v. Queen-Empres', 
(1893) 21 Cal. 392. 

Emperor v. Banarai, (1923) 46 
All. 254; Emperor v. Chatur Singh, 
(19‘’0) 43 All. 92; Emperor T. Oanga 
Sahai, (1920) 42 All. 257. 

i» Haidar Ali V. Abru Mia. (1005) 
32 Cal. 756. 


*• Manjaya v. Seaha Setli, (1888) 
11 Mad. 477. . „ ... 

Peddabba lleddi v. Varada lieaax. 


28 Bom. L. B. 1, 60 Bom. 162. r 
M nlai V. ShecM. Nag 
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This section is tlie only absolute rule of law as regards the evidence of an 
accomplice. But Illustration (b) to s. 114 is a rule of guidance to which the 
Court abo should have regard. It fa, however, not a hard-and-fast presump¬ 
tion, incapable of rebuttal, a prcsumptlo juris et dc jure.** 

The Court may consider, though it is not bound to consider, an accomplice 
ttn^^•orthy of credit unless he fa corroborated in material particulars. The evi¬ 
dence of an accomplice requires to be accepted with a great deal of caution and 
scrutiny because 

(a) he has a motive to shift guilt from himself; 

(b) he fa an immoral person likely to commit perjury on occasion; 

(c) he hopes for pardon or has secured it, and so favours the prosecution.*® 

An ‘accomplice’ fa a person who has concurred in the commission of an 

offence. He is a guilty associate’ in crime or partner.* Spies are not accom¬ 
plices. A person who makes himself an agent for the prosecution with the 
purpose of dbclosing and discovering the commission of on offence, cither be¬ 
fore associating with wrong-doers or before the actual perpetration of the 
offence, fa not an accomplice hut a spy, detective or decoy, whose evidence does 
not require corroboration, though the weight to be attached to it depends on 
the ch^cter of each Individual witness in each case. But a person who fa 
wsociated with an offence with a criminal design, and extends no aid to the 
prosecution till after its commission fa an accomplice requiring corroboration.' 

A decoy witness fa not always or necessarily an accomplice. He would be an ac¬ 
complice if he induces the acceptor of the bribe to do on act for him or to show 
some concession or favour on receipt of the bribe. He would fall out of the 
accomplice class If his intention fa not to secure any benefit for himself by 
offering the bribe but to have the offender disclosed and brought to book.* A 
witnes, who assisted the criminals to the extent of keeping a look out to see 
whether the police were approaching. Is in the position of an accomplice.* A 
witness who fa not a guilty associate in crime or 'vho does not sustain such a 
relation to the criminal act that he could be jointly indicted with the principal 
fa not an accomplice as the element of mens rea is entirely absent, ^jwitness — 
■ ^ho_o nly_iiappen« to be convers ant of a crime or %'^o makM n^attempt, to _ 
preventJt.o r wKo^d Oe'r^ot dliei^e it is not an accomplice and the inJe of, 
practice-as-to.corroboration does riot appljTTo hisjevidence.* There is ho 
Warrant for the proposition that if a man sees the perpetration of crime and 
^oes not give .Information of it to anyone eke. he might well be regarded as-arr, 

^_accomplice.’ A.detecrive who supplies mailccd money for being used as bets 

h> detect gambling is not an accomplice, md his evidence," though its value 


** Emperor v. Shrtniva*, (1905) 7 
Bom. L R. 069. 

AH V. The Crown, (1916) 
No. 2 of 1917 (Cr.). 

/inn«, Ooun^nv. Emperor, 

(1003) 27 JM. 2,1, ivharton, l«h 

ion., p. 13. 

* Jagannalh alioa Khairati v. King- 
Empew, (1941) 17 gje. 

Ohaturbhuj Sahti, 
n 96; Quten-Emprees T. 

(18D7) P, J. L. B. 365, Cko.. 


Empress v. Swe, (1898) 1 U. B. R. 
(1897-1901) 170. 

* Slate V. BhUltambar Daycd, [1D62J 
Paticda 612. 

‘ Dhanapati De T. Emperor, (1944] 
seal. 312. 

• Qhudo V. King-Emperor, [1945] 
Nag. 315. 

’ Vemi Reddy SoXhyanarayan Reddy 
V. The Slate of Hyderabad, [1956] Hyd. 
386. 
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depends on his character, does not require corroboration.* A pretended con¬ 
federate such as a detective, spy or decoy Is not an accomplice. “If such a 
person has made himself an agent for the prosecution before associating with 
the wrong doers or before the actual perpetration of the offence he is not an 
accomplice; but he may be an accomplice If he extends no aid to the prosecu¬ 
tion tmtil after the offence has been committed.’** 

The Privy Council has laid down In Mdhadeo v. King," which is a decision 
on appeal from Fiji Islands, where the English law of evidence is in force, that 
the evidence of an accessory must be corroborated in some material particular 
not only bearing upon the facts of the crime but Upon the accused’s implication 
in it. Evidence of one accomplice is not available as corroboration of another. 
It further holds that this rule of corroboration, which was long a rule of 
practice, is now virtually a rule of law. The majority of the decisions of the 
Bombay,“ the Calcutta'* and the Lahore High Courts,** and the late Chief 
Coiut of Oudh,’* and a full bench decision of the Madras High Court** have 
taken the same view. The Allahabad,** the Patna,” the Rangoon** and the 
Nagpur** High Courts have taken a different view. 

The Privy Council has subsequently held in an appeal from Patna that the 
law derived from reading s. 13$ and s. 114 together is that whilst it is not illegal 
' to act upon the uncorroborated evidence of an accomplice it is a rule of pni- 
' dence so universally followed as to amount almost to a rule of law that it is 
j unsafe to act upon the evidence of an accomplice unless it is corroborated in 
material respects so as to implicate the accused. The evidence of one accom- 
. pUce cannot be used to corroborate the evidence of another accomphee. The 
j law in India on the above subject is substantially the same as the law in 
i * Oovinda v. Orewn, [1937] Nag. Gaya Pmad v. King-Emptrer, (1931) 
181} Quttn-EmpTMS v. Javtcharan, 6 Luck. 658: LaU v. King-Empenr, 

(1804) 19 Bom. 363; State v, Hirahl. (1929) 5 Luck 101, contra, JagannaA 

[19S1] Nag. 931. <dtae Khairat* v. Kxng-Empenr, (1941) 

* Baeheeruddin Ahamed v. Stale of 17 Luck. 516. 

Afi/«ore, [1951] Mys 464, «» J?a;a7opaMn re, [1944] Mad, 308. 

** (1936) 38 Bom. L. R. 1101, p.c., r.s. The following cases are not referred 

followed in Surajpalstngh v, Crovm, to in the full bench case and they laid 
[1938] Nag. 616 down that an accomphee need not be 

** Queeri’Empresa v. MagarUal and corroborated in material particulars fae- 
Motilal, (1889) 14 Bom. 115, 119; fore it can be acted upon, and that it is 
Queen-Empress v. Chagan Dayaram, open to the Court to convict upon the 
(1890) 14 Bom. 331. uncorroborated testuaony of an accom- 

T-- _ T-., j » plioe if the Court is satisfied that^the 

I 


1 Cal. 1. 

*’ Sher Singh, v. The Crown, (1933) 
14 Lah. Ill; Kartar Singh v. The 
Crown, (1935) 17 Lah. 618? NtUca 
V. The Crown, (1936) 17 Lah. 641. 

1 * Baboo Singh v. King-Emperor, 
(1936) 11 Luck. 662; Bent Madho ▼. 
Kxng-Emperor, (1933) 9 Luck. 22. 


*• Queen-Empress v. Qohardhan, 
(1887) 9 All. 628, Queen-Empress .v 



*• SuTttjpalsingh v. Crown, [1938] 
Nag. 616; MohanUl v. Jftwj-Bwpew, 
[1940] Nag. 9S2. 
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England, though the rule of prudence nwy be said to bo based upon the inter¬ 
pretation placed by the Courts in India on the phrase “corroborated in material 
particulars” in s. lit.** 

The Supreme Court of India has held that the rule laid down m King v. 
Baalccrville® with regard to the admissibility of the uncorroborated evidence 
of an accomplice is the law in India also so far as accomphees are concerned 
and it is not any higher In the case of sexual offences. The only clarification 
of the rule that is necessary for the purposes of India is where this class of 
offence is tried by a Judge without Uie aid of jury. In such cases it is necessary 
that the Judge should give some indication in his judgment that he has had 
the rule of caution in his mind and shoxild proceed to give reasons for con¬ 
sidering it imnecessary to require corroboration on the facts of the particular 
case before him and show why he considers it safe to convict without corrobo¬ 
ration in that particular case. There is, however, no rule of law or practice 
that there must in every case be corroboration before a conviction can be 
allowed to stand." The Supreme Court has also held that a conviction can 
^ based on the uncorroborated testimony of on accomplice provided the Judge 
the rule of caution in mind.” 

According to the Bombay High Court the four principles with regard 
to the nature and extent of corroboration are: (I) that it is not necessary that 
there should be independent confirmation of every material particular, (2) 
that independent evidence must not only make it safe to believe that the 
was committed, hut in some way reasonably connect or tend to connect 
TO accused with it by confirming In some material particular the testimony 
the accomplice or complainant that the accused commuted the crime, (3) 
that the corroboration must come from independent sources and (4) that 
TO corroboration need not be direct evidence that the accused committed the 
®™e—it is sufBcient if it is merely circumstantial evidence of his connection 
with the crime." 

lhe_Madras High Court has held in a full bench case that an approver’s 
evw»«Ti«<. ^ ■ ' is sufficient to support a convfction,_ 

-—1^ ' ■ • different matteri Unfess the case is 

* , . evidence"shoiffd-not be-accepted as 

s mg sufBcient." evidence of an approver implicating other accused 
acted upon "whemf is corroboraled'Tjy" 
•—^ssions i^de by some of the co-accused, though such'confessions of the 
rgccy^ anj flj Q-gyjjgnce'~of' thyaror’over'~vary~in~some respects, as to be 
such cases, where eacH'of 'lH^ tries id minJinizT'Ris bwiT share 
■V-j# the'Madras High* Court hi held that this section" 

‘ mat an accomplice shall be a competent witness against an accused 
rson and a conviction is not illegal merely because it proceeds upon the tm- 


1» TJX. ^ . _ 

Bo , ,, 

CoAen , 

Cefci • 

2- 377. - ■ - 

KaahmimSinghT. State of Madhya 


Pradeah, [1952] S.O.R.62C; Bhairon Lai 
V. The Slate, [1952] Raj. 669. 

** Raju V. Stale of Aft/sore (1953) 55 
Bom. L. R. 191. 

“ Rajagopal, In re, [1944] Mad. 308, 

T.B. 

^ Rajagopal, In re, sup. 
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corroborated testimony of an accomplice. Under the English common law 
the same rule applies, but both in England and in India it has become a rule 
of practice, and it is now virtually a rule of law, that corroboration is requir-: 
ed. It is also an accepted rule that one accomplice cannot corroborate 
another; but s. 30 says that, when more persons ^an one are being tried 
jointly for the same offence, and a confession made by one affecting himself 
and some of the others is proved, the Court may “take into considerahon" 
the confession as against the others as well as against the person who makes 
the confession. There is no corresponding provision in English law.* 

The Allahabad High Court has held that although, as a general rule, it 
would be most imsafe to convict an accused person on the uncorroborated 
evidence of an accomplice, such evidence must, hke that of any other witness, 
be considered and weighed'by the Judge, who, in doing so, should not over¬ 
look the position in which the accomplice at the time of giving his evidence 
may stand, and the motives whi<di he may have for stating what is false. If 
the Judge, after making due allowance for these considerations and the proba¬ 
bilities of the story, comes to the conclusion that the evidence of the accom¬ 
plice, although uncorroborated, is true, and the evidence, if believed, esta¬ 
blishes the guilt of the accused, it is his duty to convict.* In an earlier case 
it held that there must be some corroboration independent of the aecompbce, 
or of a co-confessing prisoner, to show that the party accused was actually 
engaged directly m the commission of the crime charged against him.* 

The Patna High Court has held that the evidence of an accomplice is re¬ 
garded ah initto. as open to grave suspicion Accordingly, (i) if the suspicion 
which attaches to the evidence of an accomplice be not removed, that evidence 
should not be acted upon unless corroborated in some material particular, 
and (it) if the suspicion attaching to the accomplice's evidence be removed, 
then that evidence may be acted upon even though uncorroborated, and the 
guilt of the accused may be establi^ed upon that evidence alone.* 

The decisions of the Allahabad and the Patna High Courts are prior to 
the ruling of the Privy Council in Mahadeo’s case. But even after the Privy 
Council ruling the Nagpur and the Rangoon High Courts have held that it is 
open to a Court to depart from the presumption in s 114(b) if it thinks there 
are special circumstances in the case making it safe to do so, and a conviction 
is not illegal merely because it is based on the uncorroborated testimony of 
an accompbce.* What has been said of accomplices applies to approvers.* The 
Nagpur High Court has further held that, in the absence of a specific pro¬ 
vision in the Evidence Act, it must now be taken as settled, in view of Maha- 
deo’s case, that the evidence of one accomplice cannot be used as independent 
evidence to corroborate the evidence of another accomplice.* 

The Nagpur High Court has held that a person who as a spy or a detec¬ 
tive associates with criminals solely for the purpose of discovering and 

* Thiagaraja Bhagavathar, In re, 

[1946] Mad. 389. 

* Queen-Empreii v. OobardTtan. 

(1887) 9 All. 628. 

« Queen-Empresa v. Bam Saran, 

(1885) 8 All. 306. 

* Ratlarv Bfianufc v. King-Emperor^ 

(1928) 8 Pot. 235; Kanhak Ahir y. 


King-Emperor, (1934) 13 Pat. ®29. 

• Surajpahingh v. Crorcn, U033] 
Nag. 616; Th« Kang v. Kga Myo, [1938J 
Ran. 100. 210. r.D. 

» 211 . 

• EMragp<d»ingh v. Ctwn, [»938j 
Nag. 616, 627. 
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laaJdng known their crimes, without any criminal intent and has made him- 
^ an agent for the prosecution before associating with the wrong-doers or 
Wore the actxial perpetration of the oftcncc is not an accomplice even though 
he encourages or aids in the commission of crime. He is however an accom¬ 
plice if he extends no aid to the prosecution until after the offence has been 
committed.* 

. Calcutta High Court has held that it is now the universal practice 
othe Courts not to convict where an accomplice's evidence is uncorroborated. 

ere the trial is by jury, a conviction after clear warning cannot be set 
aside." 

The evidence of an accomplice miist be confirmed not only os to the 
of the crime hut also as to the identity of the prisoners. This 
corroboration need not be by direct evidence that the accused committed the 
^ sufficient if there is circumstantial evidence of his connection 
_ the crime. The Judge should warn the jury of the danger of convicting 
® prisoner on the uncorroborated testimony of an accomplice and in his dis- 
cre on advice them not to convict upon su^ evidence, but he should at the 
tirne point out to them that It is within their legal province to disregard 
caution and to convict upon such unconfirmed evidence if believed by 


ccoy witness.— The evidence of an accomplice witness requires corro- 
ration but Ihe evidence of a spy or a decoy witness does not stand In need 
corrojxjration either as a principle of law or as a rule of practice. It is 
Judge of fact In each particular case to decide whether it is 
* ” *ud act upon a decoy witness. Each ease depends upon its own 
with li. ™uch has to bo borne in mind, that he has entered into a design 
cull j «tibrap the accused and as such his partiality for the prose- 

ilfe ^ ^ ® factor which can hardly be ignored. The character, position in 
T„j social standing, of the witness would go a great way in helping the 
•>uclge to appreciate his evidence." 

Nature of corroboration reqalredj—The corroboration to the evidence 
Dart when required, should be such corroboration in material 

circum ^ would induce a prudent man on the consideration of all the 
of th believe that the evidence is true not only as the narrative 

ijjj ji® ® committed but also so far as it affects each person thereby 

mborat ^ necessary is to see that the testimony has been cor- 

Was co^ ^ some material particular, which tends to show that the accused 
oorrobo^ii'^^^ niain crime with which he has been charged. The 

sufficienT 1 °”- consist of evidence which, standing alone, would be 

^ to justify the conviction of the accused. If that were the law, it 
Na;?. King-Emptror, [194^ lu. (1876) 1 Bom. 475; Emperor v 

1" Oan^.-Lj Oatt^tpa, (1913) 16 Bom. L. R. 975, 

[19501 1 38 Bom. 156; i?mperof V. Qovind Bal- 

“ J?am V®"’ r. toghate. (1916) 18 Bom. L. R. 

349. [1951] Nag. 266; Emperor v. Sabitkhan, (1019) 21 

" Rinn-^ o- , Bom. t, R. 448, 43 Bom. 739, and 

686 . J?a», [1949] 1 Cut. Emperor v. Jehangir Cama, (1927) 29 

” Pmn fi._ _ . Bom. I,. R. 996, 1007, no longer of any 

Bom. L (1905) 7 authority in view of Mahadeo’» case. 

• «. 969; Reg. v. Budhu Nan- 
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would be unnecessary to examine an approver. AU that seems to be required 
IS that the corroboration should be suiOcient to afTord some sort of indepen¬ 
dent evidence to show that the approver Is speaking the truth 'with regard to 
the accused person whom he seeks to implicate.” The law does not re¬ 
quire that every detail of the approver’s story must be fortified by a similar 
story told by an independent witness; the effect of any such principle would 
be to rule out the accomplice’s evidence os altogether inadmissible. It is only 
necessary that the accomplice’s evidence should, in the circumstances of each 
particular case, receive that corroboration which it seems to require.” Evi¬ 
dence that the accused were, at the time the crime was committed, near the 
scene of the crime and so placed as to justify the inference that they were 
accompanying persons whose complicity in the crime has been satisfactorily 
proved by independent evidence, is sufficient corroboration of the testimony 
of an accomplice.” ^Vhere a person is only an accomplice by implication or 
in a secondary sense, his evidence does not require the same amotmt of corro¬ 
boration as that of the.person who is an actual participator with the principal 
offender.” The rule that evidence of an accomplice should receive corrobo¬ 
ration in material particulars applies to the evidence of an accused who is 
convicted and sentenced on his own plea and who then appears as a witness 
against his co-accused.” 


Bribery,— The rule requiring corroboration of the evidence of an accom¬ 
plice applies with very little force where the accused is charged with the 
offence of extorting a bribe, and the accomplice is not a willing participant 
in the offence but a victim of that offence,” Persons coming technically with¬ 
in the category of accomplices cannot be treated as on preasely the same 
footing." In a case of bribery where the person who pays the bribe is not a 
willmg participant in the offence but Is really a victim of that offence, con¬ 
viction of the accused may be based on the evidence of the person paying 
the bribe if there is a slight independent corroboration of his evidence.” 


Identity.—It is the invariable practice of the Courts to require the corro¬ 
boration by an independent witness of so much of the evidence of an accom¬ 
plice as goes to identify the accused person as the offender." Such corrobo¬ 
ration ought to be that which is derived from unimpeachable or independent 
evidence." 


1* BisJinu Fada Chaltei^i v. Emperor, 
[1944] 2 Cal. 327. 

Queen-Emp. v. Ntngappa, (1900) 
2 Bom. L. K. 610; Emperor v. Bkim- 
rao, (1924) 27 Bom L. B. 120; Em¬ 
peror 'V. Kvherappa, (1912) 16 Bom. 
L. B. 288; Emperor v. Shankarehet 
Uravane, (1933) 35 Bom. L. B. 1040, 
58 Bom, 40; Satyanarayana, (1943) 
22 Pat. 681. 

Dhanapati De v. Emperor, [1944] 
2 Cal, 312, 

Kamala Pratad v. Siial Prasad, 
(1901) 28 Cal, 339; Banu Singh v. 
Emperor, (1906) 33 Cal. 1363. 

** Emperor v. AlUsob, (1932) 34 

Bom. E. B. 1453. 


'• Emperor v. Papa KamdllJian, 
(1935) 37 Bora. L. B. 366, 59 Bom. 
486; Deo Nandati Pershad v. Emperor, 
(1906) 33 Oal. 649. 

** King-Emp. V. Malhar, (1901) 3 
Bom L. E. 694, 26 Bom. 193; Ka¬ 
mala Prasad v. Stial Prasad, sup; 
Banu Stngh y. Emperor, (1906) 53 Cal- 
1353. 

** Narayan Prasad v. King-Emperor, 
[1948] Nag. 276. 

** Emperor y. Kostdlkhan, (1902) 
4 Bom Ir. E. 431; Queeri-Emprtss 
Krishnabhat, (1885) 10 Bora. 319. 

“ Emperor y. Baji Krishna, (1904) 

6 Bom. L. B. 481. 
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^ 134. No particular number of witnesses shall 

m any case be required for the proof of any fact. 
COJBIEST.—Under the Act no particular number of witnesses is requir- 
M m any case. Of course it is open to a final Court of fact to believe or to 
wlieve a statement, hut simpty because the statement is of one witness 
caMot by itself be a ground for not acting upon that testimony.** 
w>i ^ duty of the prosecution to examine all material witnesses 

0 coiud give an account of the narrative of the events upon which the 
pmseimfion is essentially based irrespective of considerations of number and 
e re ability. The question whether a witness is material and ought to have 
6a called depends upon the circumstances of each case.* 

*^®^'^^boration is insisted upon by statute, Courts should not insist 
sin except in cases where the nature of the testimony of the 

ge fatness itself requires, as a rule of prudence, that corroboration should 
insisted upon, for example in the case of a child witness, or of a witness 
ose evidence is that of an accomplice, or of an analogous character, 
e er corroboration of the testimony of a single witness is or is not 
cessary, must depend upon the facts and circumstances of each case and 
down in a matter like this and much depends 
^ J'ididal discretion of the Judge before whom the case comes.^ 

- English law In certain cases two witnesses are necessary, e g., 

perjxiry, treason etc. Ihe Bombay High Court has laid down 
j ^ ordinary cases, and where the provisions peculiar to the Indian law 
0 apply, the rule of English law which is founded on substantial justice 
® guide to those who have to administer the criminal 
coxmtry.* The Allahabad High Court has held that in communal 
the ^ unsafe to convict on the evidence of one witness alone, unless 

^6 s satisfactory circumstantial evidence in addition.* 


11668) eUS r.K. S!"’"””"* ” 

US57]' tSlS’" 


* Per Jenkins. C. J., in Emperor v. 
B.(7. Tdait;, (1904)6Boiii L. B. 324, 
339, 28 Bom. 479. 

• Jffmperor T. Ujagar, (1933) 55 

AU. 639. 
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would be unnecessary to examine an approver. All that seems to be required 
is that the corroboration should be sufficient to afford some sort of indepen¬ 
dent evidence to show that the approver is speaking the truth with regard to 
the accused person whom he seeks to implicate.^ The law does not re¬ 
quire that every detail of the approver’s story must be fortified by a similar 
story told by an independent witness; the effect of any such principle would 
be to rule out the accomphce’s evidence as altogether inadmissible. It is only 
necessary that the accomplice’s evidence should, in the circumstances of each 
particular case, receive that corroboration whicdi it seems to require.^ Evi¬ 
dence that the accused were, at the time the crime was committed, near the 
scene of the crime and so placed as to justify the inference that they were 
accompanymg persons whose comphcify in the crime has been satisfactorily 
proved by independent evidence, is sufficient' corroboration of the testimony 
of an accomplice.” Where a person is only an accomplice by implication ot 
m a secondary sense, his evidence does not require the same amount of corro¬ 
boration as that of the.person who is an actual participator with the principal 
offender.*^ The rule that evidence of an accomplice should receive corrobo¬ 
ration m material particulars apphes to the evidence of an accused who is 
convicted and sentenced on his own plea and who then appears as a witness 
against his co-accused.” 


Bribery.— The rule requirmg corroboration of the evidence of an accom¬ 
plice applies with very Lttle force where the accused is charged with the 
offence of extortmg a bribe, and the accomplice is not a willing participant 
m the offence but a victim of that offence.” Persons coming technically with¬ 
in the category of accomplices cannot be treated as on precisely the same 
footing” In a case of bribery where the person who pays the bribe is not a 
willing participant in the offence but is reaDy a victim of that offence, con¬ 
viction of the accused may be based on the evidence of the person paying 
the bribe if there is a sbght independent corroboration of his evidence.” 

Identity,—It is the invariable practice of the Courts to require the corro¬ 
boration by an independent witness of so much of the evidence of an accom¬ 
plice as goes to identify the accused person as the offender.” Such corrobo¬ 
ration ought to be that which is derived from unimpeachable or independent 
evidence.” 


** BishnuPadaChatttTji'v, Emperor, 


22 Pat. 681. 

!• Dhanapoii Emperor, [1944] 

2 Cal, 312, 

^amola Prasad v. Silal Prasad, 
(1901) 28 Cal, 339; Banu Stngh V. 
Emperor, (1900) 33 Cal. 1353. 

Emperor v. AUisah, (1932) 34 

Bona. B. 1453. 


1* Emperor v. Papa Kamallhan, 
(1935) 37 Bom. L. R. 366, 59 Bom. 
486. Deo Nandan Ptrshad v. Emperor, 
(1906) 33 Cal. 649. 

*• Kirvg-Emp. v. Mcdhar, (1901) 3 
Boro. L. R. 694, 20 Bom. 103; Ka- 
mala Prasad v. Sttal Prasad, mip; 
Banu Stngh v. Emperor, (1906) 33 Cal. 
1353. „ „ 
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vr 134. No particular number of witnesses shall 

Numwroimtnessea. . -ii-o po 

m any case be required for the proof of any fact. 
C05IMENT.—Under the Act no particular number of witnesses is requir¬ 
ed in any case. Of course it is open to a final Court of fact to believe or to 
disbebcve a statement, but simply because the statement is of one witness 
that cannot by itself be a ground for not acting upon that testimony.** 

It is not the duty of the prosecution to examine all material witnesses 
who could give an account of the narrative of the events upon which the 
prosecution is essentially based irrespective of considerations of number and 
of reliability. The question whether a witness is material and ought to have 
been called depends upon the circumstance of each case.** 

Unless corroboration is insisted upon by statute, Courts should not insist 
on corroboration except in case where the nature of the testimony of the 
single witness itself requires, as a rule of prudence, that corroboration should 
be insisted upon, for example in the case of a child witness, or of a witness 
whose evidence is that of an accomplice, or of an analogous character. 
Whether corroboration of the testimony of a single witness is or is not 
necessary, must depend upon the facts and circumstances of each case and 
no general rule can be laid down in a matter like this and much depends 
upon the judicial discretion of the Judge before whom the case comes.* 
Under the English law In certain cases two witnesses are necessary, e.g, 
prosecution for perjury, treason etc. The Bombay High Court has laid down 
that in ordinary cases, and where the provisions peculiar to the Indian law 
do not apply, the rule of English law which is founded on substantial justice 
may well serve as a safe guide to those who have to administer the crimmal 
law in this country* The Allahabad High Court has held that in communal 
riot cases it Is unsafe to convict on the evidence of one witness alone, 
there is satisfactory circumstantial evidence in addition.* 


Hamnalh v. Extra Aasutant Com- 
tnisioTier, Jabalpur, [1953] Nag. 361. 

** The State v. Eangartath JRaoji, 
(1058) 60 Bom. L. R. 87. 

* Vedwelu Thevar v. Stale of iladras, 
[1957] S.C.J. 627. 


* Per Jenkins, C. J., in Emperors. 
B.O.Tilo;;, (1904) C Bom. L. R. 324. 
339, 28 Bom. 470. 

• Emperor v. Vjagar, (1933) 55 

AIL 639. . V 1 



CHAPTER X 

Of the Examination op "Witnesses. 


135, The order in which witnesses are produced and examined 
Older of production ^hall be regulated by the law and practice for the 
and eiammation of time being relatii^ to civil and criminal procedure 
' ** respectively, and, in the absence of any such law, 

by the discretion of the Court.'' 

COMMENT.— This section deals with the order in which witnesses are 
to be examined; and not with the quantity or quality of the proof. 

In civil proceedings the order is to be regulated by the provisions of the 
Civil Procedue Code; and in criminal proceedings, by those of the Criminal 
Procedure Code. Failing these, the order is to be determined by the discre¬ 
tion of the Court. In practice, however, it is left largely to the option of the 
party calling witnesses to examme them in any order he chooses. 

Civil proceedings.—in civil suits, it is the plaintifi who generally has the 
right to begm (Civil Procedure Cod^ O. XVIII, r. 1), The other party has 
then to state his case (O XXVIII, r 2). If the defendant admits the facts 
alleged by the plaintiff and relies on a defence, it is for him to establish that 
defence. The plaintiff may then prove his case in rebuttal if any (O XVni, 
r. 3). Where a p&rty is taken by surprise by a point made against him at the 
hearing, the Judge may, if he thmk nght, at any stage of the trial, allow him 
to produce rebutting evidence ‘ Such evidence must be that which goes to 
cut down the defence, without being confirmation of the original case.* 

• In civil appeals, the appellant is heard first m support of his appeal. If ' 
the Court does not dismiss the appeal at once, the respondent is heard against 
the appeal; and in such case the appellant is entitled to reply (0. XLI, r. 16). 

Criminal proceedings.—In criminal proceedings, the complainant or the 
prosecutor, as the case may be, has the right to begm; and, if necessary, the 
accused is asked to adduce his evidence in defence. The trial before a Magis¬ 
trate may be (a) in summons cases (Criminal Procedure Code, s. 224), or (b) 
in warrant cases (ss. 252, 254, 257), or (c) summary (s. 262). A Magistrate 
may also mquire into cases triable by the Court of Session or High Court (s. 
208). Where a trial takes place before a Court of Session, or High Court, 
the procedure as laid down in ss. 271, 276, 289, 290, 291 and 292 of the Criminal 
Procedure Code is followed In hearing appeals, the appellant begins and if 
necessary the other side is heard next (s. 423). 

Commission,—In both civil and criminal proceedings witnesses may 
be examined on commission, where evidently the same rules will apply res¬ 
pectively (see Civil Procedure Code, O. XXVI, it. 1-8; Criminal ^ocedure 
Code, ss. 503-507), Evidence taken on commission is later put on record of 
the case.* 


r Sigsby T, Piclineon, (1876) 4 
Ch. D. 24. 

* Jiex v. Htldileh, (1832) B C. & 
P. 299. 

» Kiuum Kumari Hoy t . Salya 


Itanjeen D<m, (1903) 50 Cal. 999; Men 
Ccbtndft ChotedhvTi t. Shathtndra Chan¬ 
dra Chtnodhuri, (1907) 35 Cal. 28; 
iDAonu Sam Mahto v. Murli Mahio, 
(1909) 39 Cal. 666, 
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SECS. 135-130.] or tiie examination of witnesses. 

1. ‘Plscrcllon ot the Court.'—The Court is very slow to interfere with 
the discretion of counsel as to the order in which witnesses should be examin¬ 
ed.* 'While counsel has discretion, the Court has also the power to direct the 
order in wliich witnesses cited by the party shall be examined.® 

136. When either party proposes to give evidence of any fact, 
the Judge may ask the party proposing to give the 
ju<i« to ureije b» evidencG in what manner the alleged fact, if pro- 
^’onld be relevant; and the Judge shall admit 
the etidenee if he thinks that the fact, if proved, 
would be relevant and not otherwise. 

If the fact proposed to be proved, is one of which evidence is ad¬ 
missible only upon proof of some other fact, such last-mentioned fact 
must be proved before evidence is given of the fact first mentioned, 
unless the party undertakes to give proof of such fact, and the Court 
is sal’ “ ' ' ’ ’ 

1 • . depends upon another allegedl 

fact ■ ■ • , in his discretion, either per-- 

mit evidence of the first fact to be given before the second fact is. 
proved, or require evidence to be given of the second fact before evi¬ 
dence is given of the first fact. 

ILLUSTRATIONS. 

(a) It is proposed to prove a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section 32. 

The fact that the person Is dead must be proved by the person proposing 
to prove the statement, before evidence is given of the statement. 

(b) It is proposed to prove, by a copy, the contents of a document sold 
to be lost. 

The fact that the original is lost must be proved by the person proposing 
to produce the copy, before the copy is produced. 

(c) A is accused of receiving stolen property knowing it to have been 
stolen. 

It is profiosed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property 
The Court may, in its discretion, either require the property to be identified 
before the denial of the possession is proved, or permit the denial of possession 
to be proved before the property is mdentifi^. 

(d) It is proposed to prove a fact (A) which is said to have been the 
cause or effect of a fact in issue. There are several intermediate facts (B, C 
and D) which must be shown to exist before the fact (A) can be regarded as 
the cause or effect of the fact in issue. The Court may either permit A to be 
proved before B, C and D is proved, or may require proof of B, C and D 
before permitting proof of A. 

COMMENT.— This section embodies three cardinal rules as to the ad¬ 
missibility of evidence. 

* Ter Stanley, J., in Kedar Nath • In the goods of Oopeasur DuU„ 
Ohoae V. Bhupendra Nath Bose, (1900) (1911) 16 C. W. N. 265. 

6 O.W.N. XV. 
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Though proper time for objecting to the admissibility of a document is 
■when it is tendered, mere omission to so object does not constitute an inadmis¬ 
sible document evidence. Party seeking to put a document in evidence must 
.show under which section it is admissible, hnproper admission or rejection 
of evidence will not by itself form ground for a new trial or reversal of a 
•decision, if, m view of other evidence in the case, the decision would be the 
same even if there had been no sudi improper admission or rejection.* 

Clanse 1.— In order to focus the attention of the litigants to the points in 
dispute between them, issues are raised on the pleadings. The parties are 
called upon to lead evidence on th^. Such evidence must primarily relate 
to facts m issue, but it may also refer to relevant facts (s. 5). In the latter 
case, the first paragraph of this section enables the presiding Judge to ask 
the party to show the relevancy of the fact which is sought to be proved. 
Questions of admissibility of evidence are to be determined by the Judge. 

In deahng with the relevancy of facts as above, two sets of special circum¬ 
stances may arise: first, where the evidence of one fact is admissible only upon 
proof of some other fact, such last-mentioned fact must be proved first, 
^lnless the Court accepts the undertaking by the party that it will be proved 
later on (cl. 2); and, secondly, where the relevancy of one fact depends upon 
the proof of another fact, the Judge may in his discretion permit either of 
them to be proved first (cl. 3). 

It Is the bounden duty of a party, personally knowing the whole circum¬ 
stances of the case, to give evidence on his own behalf and to submit to 
cross-examination. His non-appearance as a witness would be the strongest 
possible circumstance going to ^credit the truth of his case.* 

Claase 2.—This clause should be read with s. 104. Its purpose is to faci- 
htate a party in laying his case before the Court. Where a witness in the 
box deposes to a story, some portions of which would become admissible 
only on proof of certain other facts, it is convenient as well as economical in 
time to permit him to complete his story, as soon as the party calling him 
gives an assurance that such other facts will be proved by him later on. 
Illustrations (a) and (b) demonstrate the appbcation of the rule. 

Clause 3.—This clause is expressed in wider terms than cL 2. When the 
relevancy of one fact depends upon the proof of another fact, the Judge has 
full discretion to allow either fact to be proved first. The clause is illustrated 
by illustrations (c) and (d). 

Questions as to the admissibility^ of evidence should be decided as they 
arise and should not be reserved until judgment in the case is given.* Where 
a Judge is in doubt as to the admissibility of a particular piece of evidence 
he should declare in favour of admissibility rather than of non-admissibility.* 
137. The examination of a witness by the party who calls him 
Examination-in-chirf. shall be called his examinatioD-in-chief. 


• Dwijesh Chandm Hay Choudhuri 
V. Narfsh Chandra Gupta, [lOify] 1 Cal. 

149. 

I Gurbaksh Stngh r. Ourdial Singh, 
(1027) 29 Bom. L. It. 1392, r.o. 

• Jada Hai v. Bhubalaran Nundy, 


(18S9) 17 Cal. 173; Jtamjibun Serotcgy 
V. Oghore Nath Chatierjee, (1897) 25 
CaL401. 

■ Per Straight, J., in The CoUeeior 
of GordKhpur, v. Palahdhari Singh, 
(1889) IS All. 1, 26. r.B. 
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Cross-examination 

Re-examination. 


The examination of a tvituess by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to 
the cross-examination by the party who called him, 
shall be called his re-examination. 


C05IMENT.—Evidence of witnesses examined in defence on behalf of 
one accused and cross-examined on behalf of another accused is admissible 
as against the latter. It may be otherwise where that other accused had no 
opportunity of cross-examining them or where he has not been given an 
opportunity by the Magistrate or the Judge to explain the circumstances 
appearing in such evidence." 

The third para, means, “where a witness has been cross-examined, and 
is then examined by the party who called him, such subsequent examination, 
shall be called his re-examination,”“ 


,138. Witnesses shall be first examined-in-chie£, then (if the ad- 
.^^^^rder of txamina- verse party SO dcsires) cross-examined, then (if 
the party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevanf 
facts but the cross-examination need not be confined to the facts to 
^rhieh the witness testified on his examination-in-chief. 


The re-examination shall be directed to the explanation of matters 
referred to in cross-examination; and, if new 
BMaiMUOTL matter U, by jpennission of the Court, introduced 

in re-examination, the adverse party may further 
cross-examine upon that matter. 

COMMENT.T'The examination of witnesses is viwc rocc (O. XVIII, 
r. 4). It is always" in the form of questions and answers. The deposition is 
usually taken down in the form of a narrative formed out of the answers 
(O. XVHI, r. 5). "Where a question is objected to and yet allowed by the 
Court to be put, the question and its answer are taken down, verbattm 
(O. XVm, r. 10). At the end of the deposition, it is read out to the witness 
and signed by the pretiding officer (O. XVIII, r. 5). 

The inuo voce examination consists generally of three stages: first of 
all, the witness is examined by the party who calls him; this is called exa- 
mination-in-chief (s. 137). He is next examined by the adverse party; this 
IS ra ed cross-examination (s. 137). Finally he is examined agaiu by the 
party who called him; this is called re-examination (s. 137). 

^ Section 256 of the Criminal Procedure Code, giving the accused a right 
^ ? war^t case to cross-examine the witnesses for the prosecution after 
a charge has been framed, is an exception to the general rule. In the exer- 
wse of the ^erent powers of the Court the Magistrate in an inquiry imder 
p er XVm of the Code of Criminal Procedure may allow the accused 
0 reserve cross-examination for a future occasion in the special circum¬ 
stances of a case."^ 


Nag. State, [1951] *» <7. V. Raman v. Emperor, (1929) 

“ Stokes, Vol. n, p, 925, 57 Cal. 44. 
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It is the duty of counsel to bring out <^arly and in proper chronological 
order every relevant fact in support of his client’s case to which the witness 
can depose. This task is more difficult than may at first sight appear. The 
timid witness must be encouraged; the talkative witness repressed; the wit¬ 
ness who is too strong a partisan must be kept in check. And yet counsel 
must not suggest to the witness what he is to say. An honest witness, how¬ 
ever, should be left to tell his tale in his own way with as little interruption 
from counsel as possible.^* 

The statements made in examination-in-chief, however, lose much of 
their credibihty and weight, unless they are put into the crucible of cross- 
examination and emerge unscathed from the test. 


Cross*examiiiatloii.—Xhe testimony of a witness is not legal evidence unless 
it is subject to cross-examination; and where no opportumty has been given 
to the appellant’s counsel to test the veracity of the principal prosecution 
fitness or where owing to the refractory attitude of the witness the Court 
IS constrained to terminate all of a sudden and prematurely the cross-exami¬ 
nation of the witness, the evidence of such a witness is not legal testimony 
and cannot be the basis of a judicial pronouncement.'* No evidence affecting 
a parly is admissible against that party unless the latter has bad an oppor- 
hunty of testing its truthfulness by cross-examination.** “The exercise of 
right tcross-examinationl Is justly regarded as one of the most effica- 
^sts which the law has devised for the discovery of truth. By means 
of it, the situation of the witness with respect to the parties and to the sub¬ 
ject of litigation, his interest, his motives, his inclmafion and prej'udices, his 
his means of obtaining a correct and certain knowledge of the facts 
to which he bears testimony, the manner in which he has used those means. 
“S powers of discernment, memory, and description, are all fully investigat¬ 
ed, ascertained, and submitted to the consideration of the jury, who have 
opportunity of observing his demeanour, and of determinmg the just value 
o his testimony. It fr not easy for a witness, subjected to this test, to 
® Court or jury, for, however, artful the fabrication of falsehood 
may be, it cannot embrace all the circumstances to which cross-examination 
•nay be extended.”" 


Sbe^bjects of ■ curacy, credibihty, 

_ the facts already 

* ®d by tne~wltrj , _____ . , or to elicit sup- 

_—which-will support the case of the'eross-examining party.** 

. ^®^"^6''exainination-m-(diie£ has resulted in..clear, conclusive, or 
^ ®wdence, be prudent for the adverse party not to ' 

b^uch_a„cas^ he'may by so doing, instead of .weakening' 
"^ot ™®^ely steengthra and confirm it So, to<^ he will generally 

ttoss-examine a witness, whose‘evidence he admits, or which cannot 
jj, .y mjure his case. Reckless cross-examination, moreover, often lets 
viaence which before was not admisrible.** 


(ISM) 12 LSkTeis’'- 

T. [1916 


Nag, 1S6. 

“ Taylor, 12th Edn.,B. 1428, p. 910. 
** RowcU, 20th Edn., p- 4C3. 

»* Ibid. 
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Cross-examination, though, a very powerful, is also a very dangeroiis 
en^e. It is a double-edged ^vcapon, and as often wounds him who weilds 
It, as him at whom it is aimed. To weild it to advantage requires great 
practice and natural tact. In the hands of the raw and inexperienced advo-> 
cate, we frequently see it do more injury than good to his cause. Yet it i» 
in this branch of forensic practice that the youthful advocate is most eager 
for dbplay. The old and wary pleader remembers that the witness is hostile 
to him, and is perhaps on the watch to inflict damage on his cause. Every 
question is likely to give such a witness an opportunity of clinching the nail 
he has driven before, if not of starting new matter, which the examination- 
in-chicf may not have elicited, but whlA may be further pursued on re- 
cxammation. Therefore unless there is some very good ground for believing 
that the witness can be broken down, or convicted of falsehood, it is rarely 
good policy to submit him to a severe cross-examination. Sometimes a cross- 
examination is httle more than afteclation, in order that the pleader may not 
seem to let the witness go without question, as if he were totally impregnable: 
and a few questions arc asked to shake his credit, or show the weakness of 
his memory. Sometimes too, a cross-examination may have the fishing 
object of eliciting some haphazard reply, which will open up matter favour^ 
able to the examiner on further pucstUt But generally rpealun& cross- 
examination is to be wanly approached, and the way carefully felt. Its use 
should be sparing; yet in mofussfl practice the cross-examinations are scarce¬ 
ly less remarkable for their length than the utter irrelevancy and futility of 
their character.** 

The trend of the cross-examination is in most cases determined by the bne 
of narrative unfolded in the examinaUon-in-chief. It Is usual to take each 
important item so deposed to and to cross-examine the witness upon it. Its 
purpose is two-fold. First of all, the cross-examiner tries to discover if the 
story told by the witness-in-chief is t^ted by exaggerations or falsehoods. 
Secondly, the adverse party can in some cases construct his line of defence 
from out of the mouth of the witness. 

The essence of cross-examination is, that it is the interrogation by tho 
advocate of one party of a witneu called by his adversary with the object 
either to obtain from such witness admissions favourable to his cause, or to 
discredit him. Cross-examination is the most eSective of all means for ex¬ 
tracting truth and exposing falsehood.** 

In England and in Ireland “cross-examination is not limited to the matters 
upon which the witness has already been examined in chief, but extends to 
the whole case, and, therefore, if a plaintiff calls a witness to prove the sim¬ 
plest fact connected with his case, the defendant is at liberty to cross-examine 
him on every issue, and by putting IcacUng questions to establish, if he can, his 
entire defence So tar has tins doctrine been carried that, even where it was 
requisite that the substantial, though not the nominal, party in the cause 
should be called by his adversary for the sake of formal proof only, it was 
hpld that he was thereby made a witnew for all purposes, and may be cross- 

** Norton on Evidence, 3rd Edo., Zo^/uler r. LaUa 

a 418 p- 222. Raahttnaih Do*b, (1666) 6 W. R. (Crvil) 

'« JUcer S^sad AH Khan Nawdh 181,183. 
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€xainined as to the whole case.™ 

A skilful cross-examination is the hipest attainment of an advocate’s art. 
It is diffictilt to frame any rules governing it; as its techmque can be acquired 
only by natural instincts or by long practice. The Act has, however, laid 
dovra some rules of guid^ce. 

Like examination-in-chief, cross-examination must ‘relate to relevant 
facts’: but ynlttfp re-examination, it need not be confined to facts deposed 
to m the preceding examination (s. 138). Further, it differs from both of them, 
masmuch as leading questions can be asked (ss 14^ 143). 

No cross-examination can be allowed of a witness who is "summoned to 
produce a document,” (s. 139), but it is competent of a witness to character 
(s. 140). Similarly, a witness may be cross-examined as to previous state¬ 
ments made by him in writing or reduced into writmg, and relevant to matters 
in question without such writmg being shown to him or being proved (s. 145) 

The range of cross-examination is unlimited, the only circumscribmg 
limits being that it must ‘relate to relevant facts’ (s. 138). 

■ By ss. 146 to 150 the Legislature has tried to give very wide powers to the 
cross-examiner to help him in finding out the truth in oral depositions laid 
out before the Court But the Legislature protects the witness (t) from 
consequences which he might Incur from speaking the truth; and (») from 
needless questions, for the cross-examiner has to see that the imputations he 
makes against the witness are well-founded. 

In the course of cross-examination, a witness may be asked questions 

(1) to test his veracity; 

(2) to discover who he is and what is his position in life; 

(3) to shake his credit by injuring his character, although his answer 

I might criminate him or expose him to penalty or forfeiture (s. 146). 

/ The cross-examiner is treading on safe ground so far as (1) and (2) are 
^ concerned. As regards (3), complex set of considerations present themselves. 
If the questions refer to a relevant matter the provisions of s. 132 are ap¬ 
plicable (s. 147). If, however, the questions refer to an irrelevant matter, they 
are proper— 

(1) if the truth or imputation conveyed by them would seriously affect 
. the opinion of the Court as to the credibility of the witness. 

They are improper— 

(1) If the imputation conveyed by them relates to matters so remote in 

I time or of such a character that they would not affect the credibi- 

hty of the witness; 

(2) if there is a great disproportion between the importance of the impu¬ 

tation made against the witness’s character and the importance of 
his evidence (s. 14S). 

Before such questions are asked, the person putting them must have 
reasonable grounds for thinking that the imputation was well-founded (s. 149). 
If any lawyer asks such question without reasonable grounds, the Court 
may report the case to the High Court or other authority to which he is 
subject (s. 148). 

^ Taylor, 12th Edn., a. 1432, p. 914. 
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All questions or inquines which are indecent or scandalous, unless they 
relate to facts in issue, are to be avoided (s. 151); so also all questions which 
are calculated to insult or annoy or couched in needlessly offensive form (s- 
152). 

Cross-eicammatiQii is in almost all cases undertaken by the adverse party; 
but the Court may permit a party to cross-examine his own witness if be- 
proves to be a hostile witness (s. 154). 

In criminal cases (warrant cases) tried by Magistrates, the accused person 
can, after the charge has been framed and he has given his plea, re-call and 
cross-examine any witness for the prosecution (Criminal Procedure Code^ 
s. 256). 

An accused person may cross-examine a witness called by a co-accused 
for his defence when the case of the second accused is adverse to that of the 
first* 

Where the prosecution declines to call in the Court of Session a witness 
for the Crown who has been examined in the Magistrate’s Court, and such 
witness IS thereupon placed in the witness-box by counsel for the defence, 
the counsel for the defence is not entitled to commence his examination of 
the witness by questioning him as to what he had deposed in the Magistrate’s 
Court, Questions as to his previous deposition are, under the circumstances, 
only admissible by way of cross-examination, with the permission of the 
Corirt, if the witness proves himself a hostile witness.* 

Where the defences of a co-respondent or a co-defendant and the respon¬ 
dent or the defendant are identical, neither is entitled to cross-examine the 
other. It IS only where the evidence of a co-defendant or a co-respondent is 
adverse to the defendant or the respondent that the defendant or respondent 
has the right to cross-examine* 


Rc-examinatlon.— The object of re-examination is to afford the party 
calling a witness an opportunity of filling in the lacuna or explaining the in¬ 
consistencies which the cross-examination has discovered m the examination- 
in-chief of the witness It is accordingly limited to the explanation of matters 
referred to in ctoss-examinaUon (s. 138). It partakes of the nature of exa- 
mination-in-chief inasmuch as no leading questions can be asked (s. 142). 

The party who calls a witness has the right to re-examine him on all 
matters arising out of the cross-examination for the purpose of reconciling 
any discrepancies that may exist between the evidence on the examination- 
in-ehief and that which has been given in cross-examination; or for the pur¬ 
pose of removing or diminishing any suspicion that the cross-examination 
may have cast on the evidefice-in-chief; or to enable the witness to state 
the whole truth as to matters whidi have only been partially dealt with in 
cross-examination." 

In re-examination the party has a right to ask all questions which may he 
proper to draw forth an explanation of fiie meaning of the expressions 
by the witness on cross-exaniinatioti, if they be in themselves doubtful, ana 


* Ram Chand Chatterju t. Hanif 
Shtilh, (1893) 21 Cal. 401. 

* Quten-EmpruB v. Zawar Btum, 
(1897) 20 All. 165. 


* Qhadiali v. QTiodiali, (1942) 48 

Bom. L. R. 36. 

• Powell, 10 Edn., P. 469. 
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also of the zaotive, or provocation, which induced the witness to use those ex¬ 
pressions, but he has no right to go further, and to introduce matter new ia 
itself, and not suited to explain either the expressions or the motives of the 
mtness.* If the counsel chooses to cross-examine the witness as to facts 
which were not odmissible in evidence, the other party has a right to xe- 
exaoune him as to the evidence so given-'' If a question has been omitted in 
tie examination-in-chie^ and cannot, in strictness, be asked on re-examiaa- 
tioQ as not arising out of the cross-examination, it is usual for counsel to re¬ 
quest the Judge to make inquiry, and such a request is generally granted* I£ 
tie cross-examinatoa is ineffective, no re-examination is, as a rule, made. 

Tcudcrlug witness for cross-cxanilnalJon.— The practice of tendering 
witnesses for cross-examination is inconsistent with this section. It ought 
never to be employed in the case of a witness whose evidence is not merely 
formal. The practice leads only to confusion and does not induce to the dis- 
wve;y of the truth.* 

hxarainatlon by Court— It is not the province of the Court to examine 
tie witnesses, unless the pleaders on either side have omitted to put some 
material question or questions; and the Court should, as a general rule, leave 
tie witnesses to the pleaders to be dealt with as laid down in this section.” 


139. A persoa summoned to produce a document does not be- 
ot a wltncss by the mere fact that he produces 

Jus’S V* P'*' it and cannot be cro^-esamined unless and until 
lie IS called as a witness. 

CWOIEXT.—Priaclplo.— A witness summoned merely to produce a do- 
does not become a witness for purposes of cross-examination, since 
e either attend the Court personally or may depute any person to 
*^iice the document in Court (Civil Procedure Code, O. XVI, r. 6; Crimuial 
edure Code, s. 94). If he intentionally omits to produce the document, 
the offence punishable under s. 175 of the Indian Penal Code, or 
Criminal Procedure Code. This section must be read with s. 162. 
^tvhere a witness denies, on oath, that he has the possession or means of 
® particvilar document, he can, if he has been guilty of falsehood, be 
to giving false evidence in a judicial proceeding.” The summons 

duce a document is in English law called a subpeeM duces tecum. 


^^Wiinewe, to chawc. 140. ‘Witnessea to character may he cross- 
examined and re-examined. 

ness 1 ®^^'*~This section must be read with s. 53. In most cases, wit- 
char^*^ not only may but must be cross-examined. The use of 

fienco is to assist the Court in estimating the value of the evi- 

fought against the accused, Holt^ C. J., observed in a case that “a 


’ SS .’S Wi,p. 039. 

, 1477, p, 942, 

(1311) ?4 V JtftrJoH., 

3S1. ia .r »■ «. [1542)Brao. 

“*yi, U941) 43 Bom. L. R. 346, 


[1942] Bom. 116; Veera Korai'on, In 
lO. (1929) 63 Mad. 69. 

Per Garth, C. 3., in No&r pu* 
JCari V. The Empress, (1880) 6 CaL 

S79,2S3. 

Per West, J., in In re Premcharid 
J?OK,laim?n, (1337) 13 Bom. 63, 63, 
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man is not bom a knave; there must be time to make him so; nor is he pr 
smtly discovered after ho becomes one. A man may bo reputed an able m 
this year, and yet bo a beggar the next; it Is a misfortune that happens 
many men, and his former reputaUon will signify nothing to him upon ti 
occasion,”^ v « r 


Kuglish law.— Where witnesses arc simply called to speak to the chara( 
ter of a prisoner, it is not usual to cross-examine them, excepting m speo 
circumstances.** 


141. Any question suggesting the answer which the perso 
Leading qufvtoM. puttjug it wishcs OF cxpccts to rcccIve is called 
leading question. 


142. Leading questions must not, if objected to by the advers 
uTieniheymMinoi hsjicd in ou cxammationdu-chief, or in ; 

beaaked re-cxamination, except with the permission of thi 

Court. 

. . The Court shall permit leading questions as to matters which ar( 
mtroduc^ry or undisputed, or which have, in its opinion, been al¬ 
ready sufficiently-proved. 


****^ ^ questions may be asked is 

‘ cross-examination. 

COSniEN'T,— A ‘leading question' is one which suggests to the witness 
the answer which it is desired he should give. But if it merely suggests a 
subject, without suggesting an answer or a specific thmg, it is not leading. 
Leading questions cannot ordinarily be asked in examinalion-in-chief or re¬ 
examination. The witness is presumed to be biased in favour of the party 
examimng him and might thus be prompted. Ihe reason for excluding leading 
questions os quite obvious: it would enable a party to prepare his story and 
evolve It in his very words frem the mouth of his witnesses in Court. It 
would trad to dimmish chance of detection of a concocted story. If a wit¬ 
ness IS allowed to give his narrative m his own words, he is likely, if the story 
u made up, to leave some loopholes, to which the cross-exammer will scarcely 
tail to direct his attack. 

Leading questions can only be asked in examination-in-chief when they 
rrfer to matters which are ( 1 ) introductory; (2) undisputed; or (3) suffi¬ 
ciently proved. For, if it were not allowed to approach the points at issue by 
rach questions, the examination would be most inconveniently protracted. 
To abridge the proceedmgs, and bring the witness as soon as possible to the 
pomts on which he is to speak, counsel may lead him on to that 
lengto, and may re-capitulate to him the acknowledged facts of the case 
which have been already established." 

The reason why leading questions are allowed to be put to an adverse 
witness in cross-exammation is that the purpose of a cross-examination be¬ 
ing to test the accuracy, credibility and general value of the evidence given, 


(1902) 14 


Swendsen, 

How. St. Tp. 669, 896. 

“ Taylor, 12tli Edn., s. 1420, p. Oil; 


Best, 12th Edn., s. 262, p. 240. 

« Talyor, 12th Edn.. s. 1404, p. 890. 
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and to sift the facts already stated by the witness, it sometimes becomes 
accessary for a party to put leading quesbons in order to elicit facts m sup¬ 
port of his case, even though the facts so elicited may be entirely uncon¬ 
nected with facts testified to in an examination-m-chief. Where a general 
order is made that no leadmg questions shall be allowed in cross-exammation, 
the order is illegal and vitiates the trial" 

It is the Court, and not counsel for the Crown, who can determine whether 
leading questions should ha permitted, and the responsibility for that per- 
•Jiission rests on the Court." 

Leading questions can he freely asked in cross-examinabon: “First, and 
principally, on the supposition that the witness has a bias in favour of the 
party bringing him forward, and hosbie to his opponent. Secondly, that the 
party calling a witness has an advantage over his adversary, in knowing 
beforehand what the witness will prove, or at least is expected to prove; and 
thaii consequently, if he were allowed to lead, he might interrogate in such a 
manner as to extract only so much of thq knowledge of the witness as would 
be favourable to his side, or even put a false gloss upon the whole."*' 

With respect to the mode of conducting a cross-examination, it is ad¬ 
mitted on all hands that leading questions may in general be asked, but this 
does not mean that the counsel may go the length of putting the very words 
into the mouth of the witness which he is to echo back agam. Neither does 
Action the putting of a question assuming that facts have been proved 
which have not been proved, or that particular answers have been given 
rontwfy to the fact. The rule ought also to receive some further quali- 
^here the witness is evidently hostile to the party calling him, for 
although It appears in one case to have been laid down that leading questions 
always be put in cross-examuiation, whether a witness be unwilling or 
some restriction should surely be imposed where the witness betrays a 
X^ement desire to serve the cross-examining party. It is no answer to say 
at the party, who originally called the witness, has brought the evil on 
own head, for a fraudulent witness might purposely conceal his bias in 
vour of one party, and thus induce the other to call him, or he might be 
attesting witness, or other person whom it was necessary to examine to 
^ blish some technical part of the case. To allow such a witness to have 
ina favourable answers suggested to him through the medium of lead- 
S questions would be obviously unjust.** 


144. Any -witness may be asked, whilst -under examination. 
Evidence as u, ma any contract, grant or other disposition of 

It" in wnting. property, as to whidii he is gi-ving evidence, was 

^as or ‘f t, • contained in a document, and if he says that it, 

dociTma ♦ about to make any statement as to the contents of any 
the adv ’ ^ the opinion of the Court, ought to be produced, 

erse party may object to such, evidence being given until such 


^ Banndra 
Qnote V. Emperor, (1909) 37 


Crf. 467, 609. 

Best, 12th Edn , s. C41,p. 661. 
Taylor, 12th Edn., 8. 1431, p. 912. 
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document is produced, or until facts have been proved which entitle 
the party who called the witness to give secondary evidence of it. 

Explanation.—A witness may give oral evidence of statements 
made by other persons about the contents of documents if such state¬ 
ments are in themselves relevant facts. 

ILLUSTRATION. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D—wrote a letter accusing me of 
theft, and I will be revenged on him.” This statement is relevant, as show- 
mg A’s motive for the assault, and evidence may be given of i^ though no 
other evidence is given about the letter. 

COMMENT.—This section is meant to enable parties to carry out the pro¬ 
visions of ss. 91 and 92. It should be read along with those sections. It re¬ 
fers both to the examination-in-chief and cross-examination. A party can 
compel the opposite party to produce a document (or to make out a case 
for letting in its secondary evidence)— 

(1) when a witness is about to give evidence as to any (a) contract, 
(b) grant, or (c) other disposition of proper^, which is contained m a docu¬ 
ment; or 

(2) when he is about to make any statement as to the contents of any 
document 

This rule does not forbid a witness to give oral evidence of statements 
as to relevant facts, made by other persons, about the contents of documents, 

^ ''j'145. A witness may be cross-examined as to previous statements 
• - " made fay him in writing or reduced into writing, 

relevant to matters in question, without such 
jnwnii^* * writing being shown to him, or being proved; but, 

if it is intended to contradict him by the writing, 
his attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him. 

COM3IENT.—In a way th!< section is an exception to the general rule for¬ 
bidding all use of the contents of a written document until the document 
itself be produced. 

Besort to this section is necessaiy cmly if a witness denies that he made 
the former statement.^ 

Object—This section indicates one of the modes in which the credit of 
a witness may be impeached.” 

Principle—A witness may be cross-examined as to any statements as to 
relevant facts made by him on a former occasion, in writing or reduced into 
writing, without showing the writing to him or proving the same. But if it 
is intended to contradict him by the writing, his attention must be called 
to the writing. Ihe object of this provirion is either to test the memory ol 
a witness or to contradict him by previous statements in writing. Such 

1* BhaovxtnSityjhr. Slate of Punjab, *• Que^n-Ernpnss v. Mannu, {1S97} 
I1952J S. C. R. 512. 19 300, 421, r b. 
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writing may be documents, letters, depositions, police diaries, etc. It must 
be noted that the previous record is in writing. The witness may also be 
contradicted by his previous verbal statements (s. 153, Exception 2). 

A witness may be questioned as to his previous written statements for 
two purposes: it may be to test his memory; and the very object would be 
defeated if the writmg were placed in his hand before the questions were 
asked; or it may be to contradict him; and here it woidd be obviously unfair 
not to give every opportunity of seeing how the matter really stands 
If you intend to impeach a witness you are bound, whilst he is in the box, 
to give him an opportunity of making any explanation which is open to him, 
and that is not only a rule of professional practice in the conduct of a case, 
but is essential to fair play and fair dealing with witnesses.® 

Contradiction of •witness.—As regards the contradiction of a witness by 
a previous statement, s. 162 of the Code of Crimmal Procedure sanctions a 
very extraordinary procedure. This section in its ordinary application is 
intended for the purpose of such contradiction by a written previous state¬ 
ment for which the witness is tesponsthle. This cannot m. terms apply to a 
statement recorded imder s. 161 of the Code of Cnmmal Procedure, for the 
record of which he cannot be held to be directly responsible and which he 
does not sign. The Legislature, however, intended that the principle of this 
section should apply and that attention of the witness should be called to 
those parts of diary entries by which it is intended to contradict him by prov¬ 
ing that they represent the actual statement of the witness to the police 
In many cases the investigating ofBcer may be able to prove that the writing 
is an accurate record or at any rate, a correct sximmary of the statements 
made to him by the witness during Ae course of the investigation. In that 
event, the writmg comes on the record fs proof of the statement of the 
witness.** 

Documents.—^A witness can be confronted with the statements made in 
writing in his account-books: but a clerk who -writes the accounts at the 
mere dictation of his employer cannot be so confronted. In a case, A was 
employed by B, at intervals of a week or fortnight, to •write up B’s accoimt- 
books, B furnishing him with the necessary information either orally or from 
loose memoranda. It was held that the entries so made could not be given 
m evidence to contradict A under this section, as previous statements made 
by him in writing. The statements were really made, not by A but by B, 
under whose instructions A had -written them." 

Depositions.—This section, which has to be read with s. 162 of the Code 
of Criminal Procedure, quite clearly indicates that the attention of a -witness 
is to be called to the previous statement before the writing can be proved. 
If the witness admits the previous statement, or explains any discrepancy or 
contradiction, it becomes unnecessary for the statement thereafter to be pro¬ 
ved. On the other hand, if the statement still requires to be proved that 
can be done by calling the person before whom the statement was made.** 
Per Lord Herschell, L. C., in Dhurumsey 3. <b W. Company, (I8S0) 
Browne v. Dunn, (1893) C R. 67—H.I.. 4 Bom. 676. 

** HeroTnba Lai Q^sh.Y. Emperor, ** Muzaffar Kfuxn v. The Croten. 
[1945] 1 Cal. 326. (1939) 20 i:^. 509. 

** ilunchershaw Bezonji V. The Nea 
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A statement made by a witness to a police officer in the course of an investi¬ 
gation can be used only to contradict him in the manner provided by thu 
section and for no other puipose. The attention of the witness must ht 
drawn to those parts of his statement before the police by which it is sought 
to contradict him and he must be given a clear opportunity to explain the 
mconsistency. The whole of his statement before the police does not be- 
wme admissible in evidence, but only that part of it to which his attention 
^s been caUed and, therefore, that part alone should be exhibited or admitted 
into evidence.” 


In a trial before a Court of Session, counsel for the accused is not entitled 
to refer to the depositions given before the comimttmg Magistrate for the 
purpose of contradicting the witnesses before the Sessions Court, without 
drawing their attention to the alleged contradictions m their previous de¬ 
positions and giving them an opportumty of explaining the same.* 

Section 162 of the Criminal Procedure Code provides that the accused 
may be furnished with a copy of the statement of a witness, “in order that 
any part of such statement, if duly proved, may be used to contradict such 
witness in the manner provided by s. 145 of the Indian Evidence Act, 1872." 
The words “if duly proved" clearly show that the record of the statement 
cannot bo admitted in evidence straightaway but that the officer before whom 
the statement was made should ordinarily be examined as to any alleged 
statement or omitted statement that Is relied upon by the accused for the 
purpose of contradicting the witness. The provisions of s. 67 of the Evidence 
Act apply to this case, as well as to any other similar case. Under s. 162 of 
the Criminal Procedure Code it is not pennissible for statements to the 
police, whether oral or written, to be put in evidence, except with leave of the 
Court in order to corroborate a prosecution witness, or to contradict a defence 
witness. A statement to the police can only be used for one purpose, and that 
IS, by the accused to contradict a prosecution witness in the manner provided 
by this section.* The only way a witness can be contradicted by a statement 
made to the police, under the provisions of s. 162 of the Criminal Procedure 
Code, is to prove that portion of his statement to the police which contradicts 
his evidence and to put it to him under this section so that the witness may 
be given an opportumty of explaining the contradiction; statements made to 
the police cannot be used at a trial in any other way.* A previous statement 
of a witness recorded under s. 164 of the Criminal Procedure Code con be 
used as provided for by this section and s. 155, but it cannot be used as sub¬ 
stantive c%-idcncc of the facts deposed to therein.* 


»* JJoZai Ilam V. Stale, [1333] 1 AU. 
137. ^ 

• Einpeivr v. Zauar Jiatiman, 
(130.3) 31 CaL 142, r.U.; Queen-Zm- 
]iTt44 r. Dan .VoAoi, (I6s.'«) 7 .VIL 662; 
Il'J. V. Arjun J/fjAo, (1S74) II II. 
II. C. 2Sl: Emfieror T. DtLthman, 
(1913) 17 Bom. I.. It. 330; Uat Gan. 
i;'idluir Ttlai V. Shri Shnnueae PanJU, 
(1915) 17 Bern. L. 11.327.42 I. .V. 
133.33 Bern. 441. 


• Empmr v. VtiAu IJalu, (1921) 
26 Boro. L. It. 065; Emperor V. S/uiilh 
U»rnan, (1027) 32 Bom. 103, 23 Boia. 
L. It. 1381; AtimuiU^ v. Em]><n>r, 
(1920) 54 Cal. 237. 

• Tha Croxen v. Jlra/tim. (1927) 8 
C03; Gapi Chand v. The Cro’xn, 

(1030) 11 Lah. 4C0; .Yoroyana T. A'l"?* 
Emperor, (1032) 36 231. 

• Emperor V. Dithun Doll, (1927) 
30<VU.2t2. 


SEC. 145.] 


OF EXAMINATION OF 'WITNESSES. 


315 

tte tel informaUou report recorded under e. 154, 

Code, may be need to conlradlet the former under thm ” 

fonnation report is not ordinarily substanUve evidence. numose of 

vious statement, which may bo proved by the 5° ^f^fth^e 

corroborating the first informant, and may be used by ^ e ^ 

purpose of eontradictmg him. For the latter pt^e it m 

Etion of the witness should be drawn to tese parts of document 

wUch- it is intended to use for the purpose of eontradietmg >“■ “ 

that he may be given an opportumty to furnish a * 

regard to the alleged contradieUons. Statements m the first mformaUon^ 

port caimot be used for the purpose of discrediting “'F wi ess, 

the first informant, for such use is in effect to treat the first information 

report as substantive evidence in the case* 

PoUco diaries.—"It is the absolute duty of Judges and Magistrates to en- 
tirely disregard all statements and entries in special diaries as ^ 

sense legal evidence for any purpose, except for one solitaty nffnrd 

tradjctmg the Police-officer who made the special diary w 
such a eonlradietion; and even in that ease they are not nvrfenee of my- 
thing except that such Police-officer made the particular en^ *i,at 

variance 'with his subsequently given evidencej they are not w 
■what is stated in the entry was true or correctly represents w 
or done,’” 

“Where the PoUce officer who made the special diary U 
fresh his memory and does look at an entry in the Diary for the P'^se oi 
refreshing his memory, the provisions of s. 161 of the Indian Evie 
....apply, and the accused or his agent is entitled to see such 
special diary and to cross-examine such Police officer thereupon, 
provision in s. 172 of the Code of Cnminal Procedure enabling any person otner 
than the PoUce officer who made the special diary to refresh his memory 
by looking at the special diary and the necessary iinpUcation is that a specwi 
diary cannot be used to enable any witness other than ffie PoUce officer w o 
made the special diary to refresh his memory by looking at it. This is m 
truth a general principle of law. The Criminal Court, but not an accused 
person or his agent, unless the Police officer has been aUowed to look at the 
diary in order to refresh his memory, can use the special diary for the pw- 
pose of contradicting the PoUce officer who made it, but before doing so the 
Court must comply with the specific enactment of s. 145 of the Indian En- 
dence Act...and caU the attention of the PoUce officer to such parts of the 
special diary as are to be used for the purpose of contradicting him, other¬ 
wise such a use of the special diary would be illegal. There is no provision 
in s. 172 of the Code of Criminal Procedure enabling the Court, the proM- 
cution or the accused to use the i^edal diary for the purpose of contradicting 
any witness other than the PoUce officer who made it, and the necessary 
impUcation is that the special diary cannot be used to contradict any witness 


T. Emperor, * Per Edge. C. X. in Queen.rmprMs 

(1031) 68 Cal. 1312. ▼. Afannu. (1897) 19 AU. 390, 41-. 

• Emperor v. Rahemuddin Mandal, M.; Dadan Qaz* V. Emperor, ( 1900 ) 
[1943] 2 Cal. 381. 33 Cal. 1023, 1026, 1027. 
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other than the Police Officer who made it Section 145 of the Indian Evi¬ 
dence Act...does not either extend or control the provisions of s. 172 of the 
^de of Criminal Procedure. It is only if the Court uses the special diary 
for the purpose of contradicting the Police officer who made it that s. 145 of 
the Indian Evidence Act., apphes, and in such case it apphes for that pur¬ 
pose only, and not for the purpose of enabling the Court or a party to con¬ 
tradict any other witness m the case, or to show it or any part of its contents 
to any other witness. No reading of s. 172 of the Code of Criminal Proc^ure 
insistent with the rules of construction and a knowledge of the English 
language is possible by which the special diary is to be used to contradict 
any person except the Police officer who made it. It is not enacted in s. 172 
of the Code of Criminal Procedure by reference to s. 145 of the Indian Evi¬ 
dence Act...or otherwise that if the special diary is used by the Court to 
con^adict the Police officer who made it, it may thereupon or thereafter be 
used to contradict any other witness in the case.”' The Pnvy Council has 
approved of this ruling in a criminal appeal from the judgment of the Court 
of the Judicial'Commissioner of the Central Provinces. The Judicial Com- 
nu^oner admitted in a murder tnal statements made by witnesses to the 
poUce and entered in the poUce diaiy. The Judicial Committee observed that 
wo Judicial Commissioner went wrong in doing so and held that a 
diary made by the Police officer, under s. 172 of the Code of Criminal Proce¬ 
dure, might be used under that section to assist the Court which tried the 
case by suggesting means of further eluadatlng points which ne 9 d clearing 
up, and which were material for the purpose of doing justice between the 
Crown and the accused, but not as containing entries which would by them¬ 
selves be taken to be evidence of any date, fact, or statement contained In 
the diary, and that the Police officer who made the diary entry might be 
confronted with it, but not any other witness.* 


■ 146. When a witness is cross-examined, ho 
' Hiay, in addition to the questions hereinbefore re¬ 
ferred to,’ be asked any questions which tend— 

(1) to test his veracity,^ 

(2) to discover who he is and what is his position in life,^ or 

(3) to shake his credit, by injuring his character, although the 
answer to such questions might tend directly or indirectly to crimi¬ 
nate him or might expose or tend clircctly or indirectly to expose him 
to a penalty or forfeiture- 


C03I.MEXT.—Sections 14C to 153 deal with questions v>hich can bo put to 
a witness with a view to shake bis credit by damaging his character. These 
sections along v.ith s. 133 embrace the entire range of questions which can 
possibly be put to a uitacss. 


Scope.—This section gives very w'ide powers to Iho cross-examiner in 
addition to those given by s. 133; and Is more extensive in scope. As long 


• Per Edire. C. J.. Uom.L. K. 510. 4*1. 137, 4*C*J. 

V. A/onnu, (1S37) 19 .\11. 390, 393, S76i Ktnj-L'mptror r. Lun 

391, r.a. (1935) 13 lUn. 570. r.e.; AAjiuJ J/'y* 

• IM Sifijk V. rmptnr. (1917) 19 r. Smpercr. [19*11 1 C*J. 133. 
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as the cross-cxamincr confines his questions to tlio points of testing the vera- 
<ity of a witness or discovermg his status m life, there seem to bo no limits 
to his power of putting quesUons. But when he undertakes the difficult yet 
delicate task of impeaching the character of a witness, the following secUons 
(ss. 147 to 150) give ample protection to a witness in spcakmg the truth and 
impose wholesome restraints upon groundless assertions levelled against him. 
‘'If any such question relates to a matter relevant to the suit or proceeding... 
the provisions of s. 132 are by s. 147 declared applicable to it. If the question 
is as to a matter relevant only in so far as affects the credit of tlie witness 
by injuring his character, the Court is by s. 143 directed to decide whether 
er not the witness is to bo compelled to answer, and may . warn the witness 
that he is not obliged to answer it.. .When there is a question asked to which 
the answer may tend to criminate a witness, he may object that it is not as 
•to a matter relevant to a matter in issue, or that, if relevant, it is relevant 
only as affecting his credit by injuring his character.”" 

This section extends the power of cross-examination far beyond the 
Umits of s. 138, paragraph 2, which confines the cross-examination to relevant 
facts, includmg of course the facts in issue." 

Cross-exazrunation to credit is necessarily irrelevant to any issue in an 
action, its relevancy consists in being addressed to the credit or discredit oi 
the witness in the box so as to show that his evidence for or against tha 
relevant issue is untrustworthy: it is most relevant in a case where every" 
thing depends on the Judge’s belief or disbelief in the witness's story." 

Where the cross-examination of a witness before a committing Magistrate 
was deferred to the next date as the Court tune was over at the conclusion 
of the examination-ln-chief of the witness but the witness breathed his 
last before the date fixed In the case and could not be cross examined, it 
was held that it could not be said that the accused was given the opportunity 
to cross examine the •witness and he failed to avail of the opportunity, there¬ 
fore the statement of such a witness could not be received in evidence at 
the trial." 

1. ‘llerelnbcloro relerrcd to\ that is, referred to in s. 138, paragraph 2. 

2. ‘To test his veracity.’—A witness may he examined not only as to 
the relevant facts but also as to all facts which reasonably tend to affect the 
credibihty of his testimony. This is generally spoken of as cross-examination 
to credit, inasmuch as a large part at any rate of the facts which are relied on 
for the purpose are facts which touch the credit and good name of the witness. 
But no such cross-examination can be legitimate unless it has some reason¬ 
able bearing on his credibility. 

3. ‘To discover wlio ho is.’ etc.—As preliminary to the cross-exa¬ 
mination of a witness as to facts in the case, it is common practice to make 
inquiry into his relations with the party on whose behalf he was called— 
business, social and family; also • to enquire as to his feelmgs towards the 

Per Turner, C. J., in Tke Queen 
Doss, (1881) 3 Mad. 271, 

" Markby, p. 107. 

Bomiay Cotton Co, v. Baja Bahadur 


Shwial Motilal, (1915) 17 Bom. L. R. 
453. 42 I.A. 110, 39 Bom. 386. 

** Stale V. Hazura Singh, [1952] 
Patiala 48. 
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party against whom his testimony has been given. Hiis is permissible in 
order to place his testimony in a proper light with reference to bias in. 
favour of the one party or prejudice against the other.** 

147. If any such question relates to a matter* 
compelled to answer, relevant to the suit or proceeding, the provisions 
of section 132 shall apply thereto. 

CO^DIENT.—This section only applies to questions referred to in cl. (3)- 
of the preceding section. It refers to ‘'matters relevant to the suit or proceed¬ 
ing ” The following section (i.e. s. 148) refers to "matters not relevant 
to the suit or proceeding.” 

148. If any such question'* relates to a matter not relevant to 
the suit or proceeding, except in so far as it affects 
Court to decide wiien the Credit of the witness by injuring his character, 
and when witness com- the Court shall decide whether or not the witness 
peiicd to answer shall be Compelled to answer it, and may, if it 

thinks fit, warn the witness that he is not obliged 
to answer it. ^ In exercising its discretion, the Court shall have regard 
to the following considerations:— 

(1) such questions are proper if they are of such a nature that 

the truth of the imputation conveyed by them would seriously affect 
the opinion of the Court as to the credibility of the witness on the 
matter to which he testifies: 

(^) such questions are improper if the imputation which they 
convey relates to matters so remote in time, or of such a character, 
that the truth of the imputation would not affect, or would affect in a 
slight degree, the opinion of the Court as to the credibility of the wit* 
ness on the matter to which he testifies: 

(^) such questions are improper if there is a great dispropor¬ 
tion between the importance of the imputation made against the wit¬ 
ness's character and the importance of his evidence: 

(4) the Court may, if it sees fit, draw, from the witness’s re¬ 
fusal to answer, the inference that the answer if given would be un¬ 
favourable. 

COMMENT.—Object.— Sections 148-152 are intended to protect a witness 
against improper cross-exanunation—a ^tection which is often very much 
required. But the protection offered by s. 148 is not very effectual, because 
an innocent man will be eager to answer ffie question, and one who is guilty 
will by a claim for protection merely confess his guilt. Nor does the threat 
contained m s. 149 and this section cany the matter much further.** 

The object of thi<! section is to prevent the unnecessary raking up of the 
past history of a witness, when it throws no light whatsoever on the questions 
at issue in a case. It protects a witness from the evils of a reckless and un¬ 
justifiable cross-examination under ffie guise of impeaching his credit. In the 
course of cross-examination, the temptation is always too great to run dowi 
a witness’s character; the Legislature therefore, wisely provided ample 

** Mo Kelvey, s, 259. *• Markby, 107. 
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safeguards for the unfortunate witness and placed wholesome chcc^ on the 
wily cross-examiner. It would seem that under this section a 
not be compeUed to answer irrelevant questions; but if he chooses to answei 
them, he cannot be contradicted by other evidence (s. 153). 

■■In connecUon with this subject, we may refer to some 
we have inserted in order to prevent the abuse of the power o c . 

mination to credit. We believe the existence of that nVni<:f> 

to the administration of justice, and we believe it to be liab e o 8^® 

The need for the power and danger of its abuse we ^ 

perience, but m this country litigation of various kinds, an crim . 

cutions m particular, are the great engines of malignity, and ' ^ ^ nf 

■even more necessary here than in England, both to permi e rnenn^ 
corrupt motives and to prevent the use of the power of exposure as 
of graUfying malice. We have accordingly provided as follows; 

“Such questions may relate either to matters relevant to the case, o 
matters not relevant to the case. If they relate to matters re evan 
case, we <hinV that the witness ought to be compellable to answer, 
his answer should not afterwards be used against him. 

“If they relate to matters not relevant to the case excep in so 
■they affect the credit of the witness, we think that the witness ought not to 
be compelled to answer. His refusal to do so would, m most “Sf®, serve t e 
purpose of discrediting him, as well as an express admission that the im¬ 
putation conveyed by the question was true."** 

!• ‘Any such question,'—When any such question, that U, the 
referred to in s. 146, is not relevant to the suit or proceeding, the Co^ must 
decide whether or not the witness should be compeUed to answ 
may warn the witness that he is not obbged to answer it. 

Such questions are proper— . , . • * „ 

(1) if they are of such a nature that the truth of the imputation made 
touches the credibility of the witness. 

They are impropej^ ... ri,! 

(1) if the imputation refers to matters (a) so remote m time, or 

such a character, that its truth does not affect the credibiUty of the witness, 
or 

(2) if there is a great disproportion between the importance of the 
imputation and the importance of the evidence. 

. If the witness refuses to answer any question it is open to the Court to 
draw the inference that the answer if given would be unfavourable ic . . 
114, ill. (b)]. 

CASES.—Clauses ( 1 ), (2).—On an mdictment for rape, or for attempt at 
tape, or for an indecent assault, the prosecutrix cannot be asked m cro^- 
«xanunation whether she had had connection with another person not tne 
accused; and if she demes it evidence cannot be caUed to contradict her. 

of ‘ko Legiato™ 

p V c. B , in TAe Queen v. Stark. 241. 

Holmes. (1871) L. R. l c. C. R. 334. 
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character. I trust that this explicit ^tement' of the pnnclphs, accoiding to 
which such questions oughf-oirot^t not tabe ash^i.jvjh be found .sufficient 
to prevent the growth, in this co^t^,|o£l^t wluch m ^gland has on many 
occasions been a grave scandal’ll tiunfc that the*secticgis, as faij as'-theij 
substance is concerned, speak for themselves, and that they will be admitted 
to be sound by all honourable advocates and by the public...’”^ 

“In order to protect witnesses against needless questions of this kind, we 
enact that any advocate who asks such questions without written instructions 
(which the Court may call upon him to produce, and may impound when pro¬ 
duced) shall be guilty of contempt of Court, and that the Court may record 
any such question, if asked by a party to the proceedings. The records of the 
question in the written instructions are to be admissible as evidence of the 
publication of an imputation intended to harm the reputation of the person 
affected, and such imputations are not to be regarded as privileged commu¬ 
nications, or as falling under any of the exceptions to s. 499 of the Indian 
Penal Code, merely because they were made m the maimer stated. Upon a 
trial for defatn&tion, it would, of course, be open to the person accused to 
show, either that the imputation was true, and that it was for the pubhc 
good that the imputation should be made (Excpn 1, s. 499, Indian Penal 
Code), or that It was made in good faith for the protection of the interest of 
the person making it or of any other person (Ebeepn. 9). This is the only 
method which occurs to us of providing at once for the interests of a hona 
fde questioner and an innocent witness.”** 

151. Tile Court may forbid any questions or inquiries wliich it 
regards as indecent or scandalous, although such 
questions or inquiries may have some bearing on 
the questions before the Court, unless they relate 
to facts in issue, or to matters necessary to be known in order to deter¬ 
mine whether or not the facts in issue existed. 

COSDrENT.—This section forbids the putting of any question which is in¬ 
decent or scandalous, unless it relates to facts in issue or is necessarily con¬ 
nected with them. 

CASE.—In a proceeding to recover maintenance by a married woman 
for her illegitimate children, under s- 488 of the Criminal Procedure Code, she 
“can be examined to prove non-access of her husband durins iheir married 
life, without independent evidence being first offered to prove the illegitimacy 
of the children.”® 


152. The Court shall forbid any question which appears to it to 
insult or annoy, or Which, thoupli 
to (Dtuii or aoDoy. proper in it-self, appears to the Court needlessly 
offensive in form. 

^ Procccdintra of Iho pp. 237, 238. of tho Supplement, duled 
^imcil of the Governor General of March 30. IS?" 

(1872). p. 133. M jfoMno r. (1S93> 18 Bom. 

. , the Supmne Le- 408.472. 

pslatiwi Council, Gazclti of India, 

L.K.—11 
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COMMLXT.—The Court bas the power lo forbid any question which is 
intended to insult or annoy, or vrhi^ is couched in a needlessly offensive 
form. 


153. "Wfaeu a witness has been asked and has answered any 
question which is relevant to the inquiry only in so 
to ^uJnoiu “tMiin* far as it tends to shake his credit by injuring his 
veracitj. ^ character, no evidence shall be given to contradict 

him; but, if he answers falsely, he may oftenvarch; bo charged with 
giving false evidence.^ 

Exception !•—If a witness is asked whether he has been previous¬ 
ly convicted of any crime and denies it, evidence may be given of his 
previous conviction. 


Exception 2 .—If a witness is asked any question tending to im¬ 
peach his impartiality and answers it by denying the facts suggested, 
he may be contradicted. 


ILLUSTRATIONS. 

(a) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former txansacUon, he had not made 

a fraudulent claim. He denies it. * 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(b) A witness is asked whether he was net dismissed from a situation 
for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(e) A affirms that on a certain day he saw B at Iiahore. 

A is asked whether he himself was not on that day at Calcutta. He e 
-nies it. Evidence is offered to show that A was on that day at Calrato. 

The evidence is admissible, not as contradicting A on a fact which ec 
his credit, but as contradicting the alleged fact that B was seen on the ay 
jn question in Lahore. .tv a 

In each of these cases the witness migh^ if his deiual was false, be arge 
■with givmg false evidence. , • v .v 

(d) A is asked whether his family has not had a bloodfeud with the 
family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the quesUon 
■tends to impeach his impartiality. , . 

COJOIENT.—Object.— The object of the section is to prevent trials being 
^pim out to an unreasonable length. If every answer given by a 
upon the additional facts mentioned in s. 146 could be made the su jec o 
fresh mquiry, a trial might never end. These matters are ° ® 

first importance, beyond what is comprised m the exceptions.** 

Principle.—When a witness deposes to facts which are relevant, evid^ce 
may be given in contradiction of what he has stated. But when ^ ® / 
poses to affects only his credit, no evidence to contradict him 
the sole purpose of shaking his credit by injuring his character. Howev , 

M Markby, 103. 
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witness answering falsely can be proceeded against for giving false evidence 
under s. 193 of the Indian Penal Code. There are two exceptions to this: (1) 
previous conviction when denied can be proved (s. 511, Criminal Procedure 
Code); and (2) any fact tending to impeach his impartiality when denied can 
be proved. This is a salutary rule and is meant to curtad every inquiry. If 
contradictory evidence be allowed on side issues for instance, as shaking the 
witness’s credit by injuring his character, there can be no limit to an enquiry. 
The main issue in the case is almost always likely to be fogged by subsidiary 
inquiries which are profitless as well as perplexing. The two exceptions en- 
gr^ted on the section are capable of easy proof and are material in assessing 
the weight to be attached to the testimony of an individual witness. The 
section should be strictly construed and narrowly mterpreted, otherwise 
Courts would have to investigate, on most imperfect materials, questions 
which have no bearing upon the matter really in contest*® The section is 
based on the decision in Att-Gen. v. Hitchcock^ in which Pollock, C. B, says 
that a witness may be contradicted as to anything he denies having said pro¬ 
vided it be “connected with the issue as a matter capable of being distinctly 
given in evidence, or it must be so far connected with it as to be a matter 
which, if answered In a particular way, would contradict a part of the wit¬ 
ness’s testimony; and if it is neither the one nor the other of these, it is 
collateral to, though in some sense it may be considered as connected with, 
the subject of inquiry. A distinction should be observed between those 
matters which may be given m evidence by way of contradiction, as directly 
affecting the story of the witness touching the issue before the jury, and those 
matters which affect the motives, temper, and character of the witness, not 
With respect to his credit, but with reference to his feelings towards one 
party or the other.” 

The rule limiting the right to call evidence to contradict witnesses on 
collateral questions excludes all evidence of facts which are incapable of 
affording any reasonable presumption or inference as to the principal matter 
in dispute; the test being whether the fact is one which the party proposing 
to contradict would have been allowed himself to prove in evidence.* 

1. ‘If lie answers falsely, ho may afterwards bo charged irith giving 
false evidence.’—These words were apparently inserted in forgetfulness of the 
fact that the Indian law as to false evidence diAers from the English law as 
to perjury in not requiring that the matter charged as false should have been 
material to the issue.* 


154. The Court may, in its discretion,'* permit the person who 
Question b art ^ witncss to put any questions to him which 

bis own witness’. " might he put in cross-examination by the adverse 
party, 

COAISflSNT..—Principle.—Where a party calling a witness and examining 
him discovers that he is either hostile or unwilling to answer questions put 


** Ehogxlai v. Royal Insurance Co. 
Ltd., (1927) so Bom. L£-«R. 818. ft 
Ran. 142, p.o. 

' (1874) 1 Ex. 91, too} I 


• R^azi Gulam Ah bin Kaai Jemait 
V. n. H. Aga Khan, (1869) 6 B. H. 
& fa.C. J.) 93. 
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to him, he can obtain permission of the Court to put questions to him which 
may be put to him by way of cross-exammation. The section does not say 
that a person who calls a witness may cross-examine him in certain circum¬ 
stances, but he might put questions to him which might be put in cross-exa¬ 
mination by the adverse party. That is not the same as cross-examination.* 

A discretion is given to the Court to allow or not to allow a person to 
cross-examine his own witness as hostile. The witness may be asked leading 
questions (s. 143); or questions as to his previous statements in writing 
(s. 145); or any questions under s. 146; or his credit may be impeached 
(s. 155). 

Under this section, before a party calling a witness can cross-examine 
ium, it is not necessary that the witness should first be declared to be 
hostile to the party calling him, and the Court has unfettered discretion to 
allow a counsel to put questions of a cross-examination nature to his own 
witness even though he did not show himself hostile to the party calling 
him, but the Court ought not to exercise its discretion unless during the 
examination-in-chief something happens which makes it necessary for the 
facts to be got from tliat witness by cross-ex^inalion; it is necessary before 
the procedure under this section can be adopted that leave of the Court 
should be asked for and obtained or pennisslon given by the Court suo motu 
for the said purpose before such questions are put to a witness though the 
section may not make such a procedure imperative and the permission con¬ 
templated by the section should be signified, if not in words, by some other 
action of the Court indicating its permission during the cross-examination of 
-the witness by the party calling him.* 

3. ‘The Court may, in its discretion.*—A party who calls an opponent 
as a witness has no right to cross-examme him, however hostile he may be, 
without the leave of the Judge. Whether a witness Is a litigant or not, it is 
a matter of discretion in the Judge whether he shows himself so hostile as to 
justify his cross-examination by the party calling him • 

The Court has the .discretion, under this section, to permit the prosecu¬ 
tion to test, by way of cross-examination, the veracity of their own witnesses 
with regard to the (unconnected) matters elicited by the defence in cross- 
examination.’' 

Hostile witness.— A ‘hostile witness’ is one who from the manner in 
which he gives evidence shows that he is not desirous of telling the truth to 
the Court.* A witness who is unfavourable is not necessarily hostile.* A 
witness who is gained over by the opposite party is a hostile witness. The 
mere fact that at a Sessions trial a witness tells a different story from that 
told by him before the Magistrate does not necessarily make him hostile. The 
* Bilrmn Alt Pramantk V. Emperor, * Price v. Manning, (1889) 42 Ch. 
fl929) 57 Cal. SOlj Luchiram Matilal D, 373. 

Boid V. Badfio Charait Poddar, (1921) * Amrila LnX Hazra v. Emperor, 

49 Cal. 93. Khijiruddm Sonar v. Em- (1915) 42 Cal. 957. 

j 3 « 7 x>r, (1925) 53 Cal. 372. • Panchanan Qogai v. Emperor, 

^ * . 4 »n>n<jl/Miya«imnial v. Official (1930) 57 Cal. 126(5i 

Assignee, Madras, (1932) 65 Mad. 7; • EwAiram Matilal Boid v. Iladh.% 

Molian Banjari V. The King-Emperor, CAaran Poddar. (1021) 40 Cal. 93. 

(1933) SON. L. It. 55. 
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proper inlercnce to be drawn from contradictions going to the whole texture 
of the story is not that the witness is hostile to this side or to that, but that 
the witness is one who ought not to be bebeved unless supported by other 
satisfactory evidence.“ 

Where a party is allowed to cross-examine hia own. -witness, the effect of 
that cross-examination must be to discredit that witness altogether and not 
merely to get rid of part of his testimony, and hence that witness’s evidence 
must be excluded altogether. In the case of a witness for the prosecution, 
this means so far as it supports the case for the prosecution, for obviously the 
defence is entitled to rely on so mudi of his evidence as supports their case: 
otherwise a party who found that his witness had given evidence which sup¬ 
ported his adversary’s case could get nd of the evidence by declaring him 
hostile.'^ 

If a -witness on the ground that he is suspected to have turned hostile is 
permitted by the Court to he cross-examined by the party who called him, 
the whole of the evidence of that witness does not become worthless. It is 
open to the Court to consider the evidence, and there is no objection to a part 
of that evidence being made use of in support of the prosecution or in sup¬ 
port of the accused.^ 

CASES.—Hostile wltucsscs.—In a suit to recover moneys alleged to have 
been expended by the plaintiff in the performance of a ceremony, the plam- 
tiff'a witnesses having failed to prove any damages, he called the defendant 
as a witness who gave evidence to the effect that the plaintiff had no claim. 
The Court refused to allow the plaintiff to cross-examine the defendant It 
was held that the refusal to cross-examme was not Justiffable.** 

During the trial of a case, the accused obtained a process for the atten¬ 
dance of a witness. Before the witness appeared the accused asked the Court 
to countermand the order for his attendance, but the Court refused to do so. 
When the witness attended, the accused declined to examine him. He was, 
thereupon, exammed by the Court, and upon the accused claiming the right 
to cross-examine the witness, the Court refused to allow him to do so It 
was held that imder the circumstances the witness could not be regarded as 
a witness for the defence, and that the accused should have been given an 
opportunity to cross-examine him.” 


135. The credit of a witness may be impeaclied in the following 
impeaeiuna cwdit of ways by the adverse party, or, with the consent of 
the Court, by the party who calls him:— 

(1) by the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit; 

(2) by proof that the witness has been bribed, or has accepted 
the offer of a bribe, or has received any other corrupt inducement to 
give his evidence; 


Kalachand Sircar v. Queen~Em- 
press, (1886) 13 Cal. 53; Nga Nyein r. 
Ktng-Emperor, (1932) 11 Han. 4. 

Emperor v. Molbul Khan, (1928) 
66 Ca], 145; Sohrai Sao v, Kiny- 
Emperor, (1929) 9 Pat. 474. 
w Oonjadlwron PtUaiv. Stole, [1951] 


T.C 447. 

^ Radha Jeehun Moostuffy v. 
Taramonee Dossee, (1869) 12 M. I. A. 
380, 

“ Mohendro Nath Das Qupta v. 
Emperor, (1902) 29 Cal. 387. 
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(5) ^ by proof of former statements inconsistent with any part 
of his evidence which is 'liable to be contradicted; 

{4) when a man is prosecuted for rape or an attempt to ravish, 
it may be shown that the prosecutrix was of generally immoral 
character. 

Explanation .—A witness declaring another witness to be un¬ 
worthy of credit may not, upon his examination-in-ehief, give reasons 
for his belief, but he may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, though, if 
they are false, he may afterwards be charged with giving false 
evidence- 

ILLUSTRATIONS. 

(a) A sues B for the price of goods sold and delivered to B. 

C says that A delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he 
had not debvered the goods to B. 

The evidence is admissible. 

(b) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of 
which he died 

Evidence is offered to show that, on a previous occasion, C said that the 
wound was not given by A or in his presence. 

The evidence Is admissible. 

COJI.MENT.—-Principle.—This section enables the parties to give in¬ 
dependent testimony as to the character of a witness in order to indicate 
that he is unworthy of belief by the Court. Its provisions apply to both 
criminal and civil cases 

The section indicates four ways in which the credit of a witness may be 
impeached' (a) by the adverse party, or (6) with the consent of the Court 
by the party who calls him. They are'— 

(1) evidence of persons that the witness is unworthy of credit; 

(2) proof that the witness (») has been bribed, (w) has accepted the offer 
of a bribe; or (tti) has received any other corrupt inducement; 

(3) former statements inconsistent with the present evidence; and 

(4) general immoral character of the prosecutrix m cases of rape or 
attempt to ravish. 

The above sub-clause (i) has an explanation, which is a re-echo of s. 153. 
Witnesses deposing to character can be asked in cross-examination to give 
reasons for their opinion. They are not liable to be contradicted in those 
reasons; but, if they are false, they can be charged with givmg false evidence. 

The first three grounds are general. They indicate that the credit of a 
witness may be impeached, first of all, by the best of evidence, that is, his 
own former statements to the contrary; secondly, he can be shown to be un¬ 
worthy of credit by the oral testimony of other persons; and, lastly, his credit 
ran fag Completely overthrown by proving that he had accepted (o) a bnba 
or (b) an offer of a bribe, or (c) any other corrupt inducement. The fourth 
groimd is a special one. If the woman complaining of rape or attempt to 
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ravish IS proved to be a woman generallF of immoral character, her story in 
the complamt will necessitate strong proof. 

This section should be strictly construed and narrowly interpreted, other¬ 
wise Courts would have to investigate, on most imperfect materials, questions 
which have no bearing upon the matter really in contest." 

Clause 1.—In order to impeach the character of a witness for veracity, 
witnesses may be called to prove that his general reputation is such that they 
would not beheve him upon his oath. Such evidence can be given, and the 
practice is ancient and undoubted." 

Where the general reputation of a wltn^ has been thus impeached, the 
party calling him may re-establish his credit by cross-examining the wit¬ 
nesses who have spoken against him as to their means of knowledge and the 
grounds of their opimon, or as to their hostile feelings towards the person 
whose testimony they have discredited, or as to their own character and con¬ 
duct, or by calling other witnesses, either to support the character of the first 
witness or to attack m their turn the general reputation of the iropeadimg 
witnesses. How far this plan of recrimination may be carried is not yet 
formally determined, though the practice Is said by some lawyers to be in con- 
fonnity with the doggerel rule of the dvtl law, tn testem testes, et in hos, 
sed non datur ultra, that is, a discrediting witness may himself be discredited 
by other witnesses, but no further witne^es can be called to attack the 
c^acters of these last.” 

The opinion of another Court in another case as to a witness cannot be 
put in to impeach his credit. 

Clause 2.— The credit of a witness may be impeached on the ground that 
It was obtained by corrupt inducement^ and it was open to the defendent to 
contend that the application of a third degree method by the persistent ques¬ 
tioning in tile investigation constituted a form of unfair evil, the avoidance of 
which Was a corrupt inducement to witness to say what was required of him. 
It would be open to the defendant also to attempt to establish this by evidence, 
and it was clear that an important witness for this purpose would be the 
counsel. There was also the possibility of certain contingencies in which the 
counsel's association with the enquiry may be unseemly." 

Clause 3.-— The words “which is liable to be contradicted” mean “which is 
relevant to the issue.”** 

This sub-clause does not do away with the necessity of drawing the at¬ 
tention of the witness to the previous statement because thU section is con¬ 
trolled by s. 145.** 

A conversation recorded in a tape-recorder is admissible in evidence 
under this clause.** 


** Sho^lal v. Hoyal Inturanc* Co. 
Lul., (1027) 30 Bom. L. B. 818, 
6 lion. 142, v.C. 

*• TJiS Queen v. Srown and Iledlty, 
(1867) L. R. 1 C. C. R. 70. 

” Taylor, 12th Edn., B. 1473, p. 039. 
*• liuttam Khan of J/amdo4 T, 
IfttVtar B%usain Khan of itamded. 


(1940J 2 j:.ah. 844. 

** Khadtjoh Khanum v. A bdool Kvr- 
nem Skeraji, (1889) 17 Cal. 344, 347. 

*• Gopi Chand r. The Crown, (1930) 
Utah. 460. 

** Rup Chand v. Shri Hahabir Per’ 
shad, 110561 I*uii. 1351. 
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SccUon ir,|. Criminal l*rocc<luro Codc^Tlje first information report 
recorded under s. 154, Criminal Procedure Code, may bo used to contradict 
the informer under this section.** 

Section 1C4, Crlmln.nl Procedure Code.—A previous statement of a wit¬ 
ness recorded under s. 164, Criminal Procedure Code, can be used as provided 
for by this section, but it cannot be used as substantive evidence of the facts 
deposed to therein.®* 

Clause 4.— In a case of rape the general immoral character of the com¬ 
plainant is relevant. The non-consent of the complainant is a material ele¬ 
ment, and the character of Uie woman as to chastity is of considerable proba¬ 
tive value in judging of the likelihood of that consent.** 

Iv-xplanatiun.—In the cxanunation-in-chief a witness cannot be asked the 
reasons for his belief that another witness is unworthy of credit. Such ques¬ 
tions can only be asked in cross-examination. But it is very dangerous in 
cross-examination to ask a witness his reasons for believing a witness to be 
untrustworthy. He is, by such a question, enabled to state any unfavourable 
fact without fear of contradiction.** 

1S6. 'Wliea a witness whom it is intended to corroborate gives 
evidence of any relevant fact, he may be question- 
coSobowte as to any other circumstances which he observed 

leievani; fact admit, at OP near to the time or place at which such rele- 
*' *' vant fact occurred, if the Court is of opinion that 

such circumstances, if proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies. 

ILLUSTRATION. 

A, an accomplice, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occurred 
on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate 
his evidence as to the robbery itself. 

COMMENT.—Principle.—This section permits the Court to allow a wit¬ 
ness, who has testified to a relevant fact, to corroborate his testimony by 
deposing to any circumstances which he observed at or near the time or place 
at which such relevant fact occurred. The frame of the section mdicates that 
questions are to be asked m exaimnation-m-cdiief. In most cases, it paves 
the way for cross-examination, whidi, if successful, brings out contradiction; 
but which, if unsuccessful, must inevitably result in corroboration. lake con¬ 
tradiction, corroboration is meant to test the truthfulness of a witness. 

The Legislature has mdicated how and when a witness may be contradicted 
(ss. 145, 153 and 158). We have now to see in what circumstances a witness 
may be corroborated. First of all, he may be asked questions tending to 
corroborate evidence of a relevant fact (s. 156); secondly, former statements 
made by him may be proved to corroborate later testimony to the same fact 

*• Monimohan Oltosh v. Emperor, SO AIL 242. 

(1931) 68 Cal, 1312. ** Cunaingham, 360. 

** Emperor v. Btskun Datt, (1927) *® Ibid. 
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(s. 157); thirdly, when any statement relevant under s. 32 or s. 33 is proved, 
all matters may be proved either to contradict or corroborate it (s. 158). 


157. In order to corroborate the testimony of a witness, any 
former statement' made by sueb witness relating 
Witness may be proved to the same fact at ot about the time when the tact 
tesUmJ^iTw^ to took place,^ or before any authority legally compe- 
tent to investigate^ the fact, may be proved. 


COMjMEXT.—P rinciple.—A witness's former statement relatmg to the same 
fact made at or about the time when the fact took place may be proved in 
order to corroborate his present testimony. Under this section the testimony 
of a witness may be corroborated by a former statement made by him (1) 
about the time of the occurrence, or (2) before a legally competent authority. 
Generally, the statements made immediately on the occurrence of an event 
contain truth, for no time has elapsed for concoctions to creep in; similarly, 
statements solemnly made m the presence of a legaUy competent authority 
bear the impress of truth. Statements like these are, therefore, a legitimate 
means of corroboration. They support the credibility of the person whose 
evidence is corroborated. Where a counsel repeated to other persons the con¬ 
versation that had taken place between him and his junior, the evidence of 
those persons was held admissible under this section.* But "the force of any 
corroboration by means of previous consistent statements must evidently de¬ 
pend upon the truth of the proposition that he who is consistent deserves to 
be believed. If that proposition be not universally true, what becomes of the 
virtue of previous consistent statements? One may persistently adhere to 
falsehood once uttered, If there is a motive for it; and should the value of 
such a corroboration ever come to be rated higher than it now is, nothing 
would be easier than for designing and unscrupulous persons to procure the 
conviction of any innocent men, who might be obnoxious to them, by first 
committing offences, and afterwards making statements, to diHerent people 
and at difTerent tunes and places implicating those innocent men.”* 


Testimony of approTcr.—“From the position occupied by an approver wit¬ 
ness, his evidence is necessarily regarded with very great suspicion as 
being tainted, and that although he may, on the mam facts connected with 
the commission of the ofience, be tnithful and reliable, it is when he comes 
to implicate any particular person, that his evidence should be accepted with 
the greatest caution. Nothing is easier for a man than to narrate events with 
accuracy, and yet more so, when coming to describe the acts of a particular 
person, to change his personality so as to exculpate a guilty friend, and to 
implicate an innocent person or an enemy.”* Hence, It is a rule that corro¬ 
boration to the evidence of an accomplice must proceed from an independent 
and reliable source; and that previous statements made by the accomplice 


(lOOC) 3 L. B. R. 240 { J/i J/yin 


Ktny-Emptror. (lOOS) i> L. B. R. 4. 

• Rev. V. Malapa bin Kapana, (1874) 
11 B, H. C. 106, 103. 

• QxutiuEtnprtat v. Dtpin Bieuttr, 
(1SS4) 10 Cal. 9”0. 073. 
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himself, though consistent with the statements made by him at the trial, are 
insufficient for such corroboration.* 

Previous statements of an accomplice may be proved under this section, 
and may be corroborative.® 

1. ‘Any former statement.’— Such statement may be written or verbal, 
on oath, or m ordmary conversation. A witness’s account-books, duly kept in 
the ordinary course of business, may be used under this section.® 

2. ‘At or about the time when the fact took place.'—These words mean 
that the statement must be made at once or at least shortly after when a 
reasonable opportunity for makmg it presents itself. What is a reasonable 
time is a question of fact in each case. The object of the section is to admit 
statements made at a time when the mind of the witness is still so connected 
with the events as to make it probable that his description of them then would 
be accurate. But if time for reflection passes between the event and the sub¬ 
sequent statement, it not only can be of very little value but may be actua^ 
dangerous as such statements be easily brought into being. Such delayed 
statements are inadmissihle The section says that the statement must be 
made “at or about the time” not “at any time after the event.”^ Ihe Supreme 
Court has held that the main test as to whether a previous statement was 
made "at or about the time when the fact took place” is, whether the state¬ 
ment was made as early as could reasonably be expected in the circumsiances 
of the case and before there was an opportunity for tutoring or concoction. 

Neither law nor prudence requires corroboration with regard to the ev - 
dence of a prosecutrix in a rape case. In a case where a young girl o im¬ 
mature years and tender age had been raped and she had made a dis osure 
of it at the earliest possible opportunity to her mother^ and another person, 
there was no need for corroboration by independent testimony connec mg e 
accused with the crime.* 

3. ‘Any authority legally competent to investigate.’—An Inspector ol 

the Criminal Investigation Department is “an authority legally compe en o 
investigate” within the meaning of this section. . , « j 

The first information report recorded under s, 154, Crmuna roce ure 
Code, is not a substantive piece of evidence; it can be i^d in®™ V y ° 
corroboration or contradiction and not any further. It is inadmi^ e or 
purpose of proving that the facts stated in it are correct." j 

admitted in evidence or placed before the jury unless it is atoi^i 
one of the provisions of the Evidence Act. If, however, it is a si e i 
should be placed before the jury with proper directions. An infornmtion g 
ed by a person who died subsequently, relating to the cause of his 
admissible as a substantive piece of evidence under the provisions os. ( ;• 


* Req, V. Ualapa bin Kapana, 
(1874) 11 B. H. C. 196. 

* Barkat Alt v. Thq Cmcn, (1916) 
P. R. No. 2 of 1917 (Or.). 

* Stokes, Vol. II, p. 931. 

I vlppodunii, In re, [1045] yiad. 821. 

* Baintahxcar v. State of Rajasthan, 
[1952] S. C. B. 377. 


• Chxnnappa, [1951] Mtwh 973; 
Btcha V. The King, [1950] I 

!• MuthukuTnaTOtwamx RtUai v. 
King-Emperor, (1912) 35 Mad. 397, 

Oajadhar Lai v. Kmg-Emperor, 
(1931) 7 Luck. 5.W. 562; 

Ghosh V. Emperor, {19^1) o8 CaJ. 131— 
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At the same time, the jury should be reminded that the statement in question 
had not been made on oath nor had it been tested by cross-examination but 
that alter bearmg these pomts in mind it would be for the jury to attach 
to it such weight as they considered necessary.^ 

When the prosecution has neither produced in evidence the person who 
made the first report m the Thana nor the person who wrote it out at the 
Thana, the first report cannot be referred to in evidence.“ 

Effect of s. 1G2, Criminal Procedure Code.—The general rule laid down 
in s. 157 is controlled by the special provisions of s. 162, Criminal Procedure 
Code, so far as statements to the police taken under s. 161, Criminal Procedure 
Code, are concerned. Section 162 prohibits the use of the record containing 
the statement of a witness to the police as evidence against the accused as well 
as proof of such statement by oral evidence.^ Such statements cannot be 
used as corroboration under this section.** Cases which laid down that the 
record was inadmissible but oral evidence as to the nature of those statements 
could be given to corroborate the testimony of a witness are no longer of any 
authority in virtue of the amended s. 162, Criminal Procedure Code.*' A first 
information does not prove itself: it has to be tendered under some section of 
the Evidence Act. The usual course is for the prosecution to tender it under 
this section to corroborate the informant, and the defence can prove it to 
impeach his credit under s. 155, or to contradict him under s. 145, of the Act 
It IS admissible also in proper cases under ss. 8 and 32(1) of the Act." Unless 
there is substantive evidence before the Court first informatioD reports and 
other reports by a witness cannot be used in corroboration. Where the pro¬ 
secution witness gives a different account in evidence before the Court his 
previous reports cannot be admissible os corroborative evidence against the 
accused.** In order to corroborate a witness by a previous deposition, or by a 
first information report recorded under s. 154, Criminal Procedure Code, these 
documents must be produced, for they ore documents required by law to be 
reduced to writing and secondary evidence of their contents cannot be given. 

Dying declaration,— Where a person making a dying declaration chances 
to live, his statement cannot be admitted in evidence as a dying declaration 
under s. 32, but it may be relied on, under this section, to corroborate the 
testimony of the complainant when examined in the case.** 


** Emperor v. JMohamr/iod Shatkh, 
[1042] 2 Cal. 144; Emperor y, Bahenud- 
dm jlfandlal. [1943] 2 Gal. 381. 

** The Slate v. Oajraj, [1032] ItaJ. 

010 . 

»* Rakha V. The Crown, (1926) 0 
Lah. 171, disapproving hjain ChanJ v. 
The Crown, (1924) 6 Loli. 324. 

*‘ Jagwa Dhanuh V. King-Emperor, 
(1026) 6 Pat. 63; King-Emperor v. 
Jffaun? Tha Din, (1026) 4 Iton. 72, 
r.n.; Rakha v. The Crown, (1025) 0 
Lah. 171, disapproving Mam Ohand 
V. The Crown, (1924) 6 Lah. 324} 
King-Emperor v. Nga Lun Thoung, 


(1936) 13 Ran. 670, r.n. 

Tho foUowmg coses aro no longer 
of any authority: Emperor v. Hannta- 
raddi, (lOU) lU Dora. L. R. 603, 30 
Bom. 68; Eamndm Nath Danerjee V. 
Emperor, (lOOS) 30 Cal. 281; Muthu- 
kumaraswami PtUai v. Ktng-Einperor, 
(1012) 35 Mod. 397, r.o. 

” AstmudJy v. Emperor, (1026) 64 
Cal. 237. 

*• Kvig-Emperor V. Nga Illaing, 
(1028) 0 Ron. 481. 

Emperor v. Rama Sattu, (1002) 
4 Dorn. L. R. 434, 
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CASES.—In 1874, five out of six persons who were named as having com¬ 
mitted a murder were arrested, and after inquiry before a Magistrate were 
tried before the Court of Session and convicted. At the time of the inquiry 
before the Magistrate, the sixth accused person absconded, and evidence was 
recorded by the Magistrate in his absence. In their exammation before that 
officer, the witnesses deposed to the absconder having been one of the parti¬ 
cipators in the crime charged against the prisoners then xmder trial. In 1886, 
the absconder was apprehended and tried before the Court of Session upon 
the charge of murder Of the witnesses exammed at the first trial, only one 
was living. He was exammed and his deposition given m 1874 was also ad¬ 
mitted It was held that the deposition taken m 1874 of the survivmg wit¬ 
ness was admissible under this section as corroboration of his evidence given 
at the trial of the prisoner “ 

Where plaintiffs sought to establish their pedigree by provmg inter alia 
that A and B were brothers, it was held that a statement to that effect made 
by one of the plaintiffs m a deposition given long before the controversy in 
suit arose was admissible m evidence" 

The Madras High Court has held that a statement by a witness, recorded 
by a Magistrate under s. 1S4 of the Criminal Procedure Code, is admissible in 
evidence to corroborate the statement made by that witness before the com- 
nuttmg Magistrate and from which statement he resiles in the Sessions Court.** 
According to the Bombay High Court such a statement is not admissible in 
evidence.** 

Evidence in regard to test identification parades held at the instance of 
the police and under their supervision is inadmissible in evidence under s. 182 
of the Criminal Procedure Code.** 

158. ‘Wlienevi 


What matten may 

be proved in connection -- —— — u w 

wth proiediiatement peacU Or Confirm the credit of the person by whom 
32*ot*33.“" " **" it was made, which might have been proved if that 
person had been called as a witness and had denied 
upon cross-examination the truth of the matter suggested. 


C05BIENT.—Sections 32 and 33 of the Act permit the putting in of State¬ 
ments, oral or written, or statements made in a judicial proceeding, by a per¬ 
son who cannot be exammed as a witness. The Legislature mtends by this 
section to submit such statements to the tests of contradiction and corrobora¬ 
tion, in the same way as if those statements were made by the witness in 
the box. No sanctity attaches to such statements simply because the person 
is dead or cannot be exammed as a witness. His credibility may be impeached 
or confirmed in the same manner as a hving witness. 


*• Quefn-Emprus v. Ithri Singh, {1022} 43 Mad 7C0. 

(1880) 8 All. 672. ** Etnptror v. Albar Badoo, {1910) 

• 1 Jadu Xalh SarLar v. AfoAcndni 34 Bom. 5U9, 12 Bom. L. It. CC3. 

.VolA Itai Chowdhury, (1907) J3 C. ** BamLrtihna Mtlhanlat, (1934) 5« 
W. N. 200. Bom. L. H. OOO. 

Vrl/ioA Kont V. Ktng-Emperor, 
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159. A witness may, %Yliilc under examination, refresh hb me¬ 
mory by referring to any ^7riting made by himself 
iurre*uiii 2 mtinor>. at the tinio of the transaction concerning which he 
is questioned, or so soon afterwards that the Court 
considers it likely tliat the transaction was at that time fresh in his 
memory. 


The witness may also refer to any such writing made by any 
other person, and road by the witness within the time aforesaid, if 
when he read it be knew it to be correct* 


Whenever a witness may refresh his memory by reference to any 
document, he may, with the permission of the 
Court, refer to a copy of such document’: 

Provided the Court be satisfied that there is 
sufficient reason for the non-production of the 
original. 

An expert may refrcsli his memory by reference to professional 
treatises. 


\S'ben may 

UM copy of ijucunient 
to ivfrckh memor). 


COJlMCNTv^-This section says how a witness may refresh his memory. 
He may, durins bis examination, refresh his memory by referring to— 

(1) any writing made by himself at the time of the transaction con* 
ceming which he is questioned, or (ti) so soon afterwards that the Court con¬ 
siders it likely that transaction was fresh in his memory; 

(2) any such writing made by any other person and read by the witness 
within the time aforesaid;* 

(3) professional treatises, if the witness Is an expert (s. 159). 

It is not necessary that the wnUng referred to should bo one which la 
admissible ui evidence. A document not produced in Court within proper 
Ume and, in consequence, rejected, may be referred to to refresh memory il 
it comes within the purview of this section.* Even if a panchanaTim contain¬ 
ing a statement made by a witness as to the crime committed is not admis¬ 
sible in evidence, a panch witness can make use of it for the purpose of re¬ 
freshing his memory, where the ponckanama is made by the police but is im¬ 
mediately read over to the panch and admitted by him to be correct.” But a 
Court should not take cognizance of the terms of a document which is in- 
admissible in evidence and has been referred to by a witness merely in order 
to refresh his memory as to a date.* The mere handing of a document to a 
witness for the purpose of refreshing his memory does not make the docu¬ 
ment a piece of evidence in the case.* It is immaterial what the document 
is, whether it be a book of account, letter, tradesman’s bill, notes made by the 
witness, or any other document which is likely to assist the memory of the- 
witness. 


** Burrough v. Martin, (1809) 2 
Camp. 112; Abdul Salim v. Emveror, 
(1921) 49 Cal. 673. * 

* Jewan Lai Daga v. Hilmani Chau- 
dliUTx, (1927) 30 Bom. L. R. 305, 65 
I.A. 107, 7 Pat. 305. 

* Emperor v. Mahadeo Dtxooo, (1945) 


47 Bom. L. R. 992. 

* Bhoqtlal Bhikachand v. Royal Jn- 
«m«nc« Co Ltd., (1927) 6 Ran. 142. 
30 Bom. L. R. 818, p.o. 

* Trtbkuvan Ojha v. Ramachandra 
Dube, (1934) 14 Pat, 233. 
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It IS not necessary that the witness should have specific recollection ol 
the facts themselves (s. 160). 

The adverse party has Uie right of seeing the writing so used and cross- 
examining the witness thereupon {s. 161), 

^ The grounds upon which the opposite party is permitted to inspect a 
writing and to refresh the memory of a witness are threefold: (i) to secure 
the full benefit of the witness’s recollection as to the whole of the facts; fiO 
to check the use of improper documents, and (U%) to compare his oral testi¬ 
mony with his written statement.* 

The section says a witness may refresh his memory as stated. He is not 
bound to do so; and the accused cannot compel him to do it.* 

1. ‘Copy of such docoineni.*— The Act does not require that this copy 
shall have been made by the witness himself, or in his presence, or so as to 
enable him to swear to its accuracy.* A register which is not a secondary 
evidence of the contents of a bond may be referred to by a witness for the 
purpose of refreshing his memory.* 

CASliiS.—Unstamped document.— An insufficiently stamped promissory 
•note can be used for the purpose of refreshing memory.* 

Tost-niortcm examination reports.—A medical man in giving evidence 
may refresh his memory by referring to a report which he has made of his 
post-mortem examination, but the report itself cannot be treated as evidence.” 

Dying declaration.—The dying statement of a deceased person may be 
proved in the ordmary way by a person who heard it; and the writing may 
be used for the purpose of r^es^g the witness’s memory." 

Special diary.—The special diary may be used by the police-officer who 
made it, and by no witness other than such officer, for the purpose of refresh¬ 
ing his memory." 


160. A witness may also testify to facts mentioned in any such 
document as is mentioned in section 159, although 
siatti ™in ^ <tocumcnt he has HO spccific recoUectiou of the facts them- 
mentionfd .n .ecuon gglves, if he js sure that the facts were correctly 
recorded in the document. 

ILLUSTRATION 

A book-keeper may testify to facts recorded by him m books regularly 
kept in the course of business, if he knows that the books were correctly kept, 
although he has forgotten the particular transactions entered. 

COMMENT.—The principle of the foregoing section is carried a step fur¬ 
ther here. A witness may refresh his memory by a document even though 


* Per Field, J., In the matter of 
the peMtan of Jkubboo Mahlon, (1882) 
8 Cal. 739, '744. 

* In the matter of the PeMvm of 
KaU Chum Ghunari, (1831) 8 Cal, 154. 

* Stokes, Vol. II, p. 932. 

* Taruck Nath MuUvek v. Jeamat 
Nosya, (1879) 6 Cal. 353. 

* BirchaU v. BuUough, [1898j 1 Q. 


B, 325; Maugham v. Hubbard, (1828) 
8B. &C. 14. 

»• Raghuni Singh v. The Emprest. 
(1882) 9 Cal. 465. 

In the matter of the Petition of 
Sarmrudditi, (1881) 8 Cal. 211. 

*• Queen-Empreea T. Mannu, (1897) 
19 All. 390, r.B ; King-Emperor v, Nga 
latn Thoung, (1935) 13 Ban. 670, r.B. 
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he no specific recollection of the f&cts themselves; but he must be sure that 
the facts were correctly recorded in the document. If the witness had not 
correctly recorded the words used by the speaker but only his impression, 
then the notes made by him would be inadmissible to prove the words xised.“ 
The section applies when the witness states in so many words that he docs 
not recollect, and when the circumstances establish beyond doubt that this is 
so. Having no specific recoUccUon of the facts he can only testify regarding 
the contents of the document before him and explain that ho recorded cor¬ 
rectly what the deponent said at the time.“ 

That a document may bo used as the refresher of memory, it is by no 
means necessary that the witness, after having seen it, should have any in- 
dependent recollection of the facts mentioned therein or connected therewith. 
It will suffice if he remembers that he has seen the paper before, and that, 
when he saw it, he knew its contents to be correct, or even if, entirely for- 
getting the circumstances themselves, and the fact of his having seen the 
paper, he can still, in consequence of recognising his signature or writing upon 
it, vouch for the accuracy of the memorandum, or swear to the particular, 
fact in question.” 

A witness may refresh his memory from a writing made by another per¬ 
son and inspected and signed by him, at the close of the day on which it was: 
made, when it brings to his mind neither any recollection of the facts men« 
tloncd therein nor of the writing itself but when it nevertheless enables him 
to testify to a particular fact from the conviction of his mind on seeing the 
writing which he knows to be genuine.” 

The notes of a speech taken at the time by a police-officer should be 
proved in the following way. The police-officer should describe his attendance 
at the place where the speech was made by the accused and the making of the 
relevant speech, and give a description of its nature so as to identify his pre¬ 
sence there and his attention to what was going on. After that it is quite 
enough if he says: “I wrote down that speech and this is what I took down.’”’’ 


161. Any writing referred to under the provisions of the two 
Risht oi preceding sections must be produced and 

pmrty u to irnUog shown to thc advcFsc poity if he requires it: sueli 
ujrt u ntrau me. may, i£ he pleases, cross-examine the witness: 

thereupon. 


COJIMENT.—Principle.—This section gives the opposite party a right 
of inspecting documents used in Court for the purpose of refreshing the 
memory of a witness. He may look at the writing to see what kmd of writing 
it is in order to check the use of Improper documents.” He has a right to- 
look at any particular writing before or at the moment when the witness uses 
it to refresh his memory in order to answer a particular question; but if he 


Per Wallis, J., in Mylapore Kn- 
3hnasanii v. Emperor, (1909) 32 Mad, 
384, 395. 

“ Parlap Singh v. The Croum. 
(1926) 7 Lah. 91. 

Taylor, 12th Edn.. B. 1412, p. 896. 

*• Abdul Salim v. Emperor, (1921) 


49 Cal. 573. 

Public Proiecutor v. Venkatratnn 
Nmdu. [1944] Mad. 113. 

” Per Field, J., In the maUer of 
lAe PetUion of Jkubboo MahUm, (1882) 
8 Cal. 739,745. ' ’ 
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then neglects to exercise his n^t, he cannot continue to retain the right 
throughout the whole of the subsequent examination of the witness.** 

In all cases where documents are used to refresh the memory of a witness, 
it is usual and reasonable—and if the witness has no independent recollection 
of the fact, it is necessary—that they should be produced at the trial, and that 
the opposite counsel should have an opportumty of inspectmg them, that, on 
cross or re-examination, he may have the benefit of the witness’s refreshing 
his memory by every part. Neither is the adverse party bound to put in the 
document as part of his evidence, merely because he has looked at it, or exa¬ 
mined the witness respectmg such entries as have been previously referred 
to, but, if he goes further than this, and asks questions about other parts of 
the memorandum, it seems that he thereby makes it his own evidence." 

162. A witness summoned to produce a document shall, if it is 
m his possession or power, bring it to Court, not- 
withstanding any objection which there may be to 
its production or to its admissibility. The vali¬ 
dity of any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers 
to matters of State,’ or take other evidence to enable it to determine 
on its admissibility. 

If for such a purpose it is necessary to cause any document to be 
translated the Court mav, if it thinlrs fit. direct 


COMMENT.— This section refeis to official as well as private documents. 
The second paragraph of the section provides that when a document, in respect 
of which an objection to production or admissibility is raised, ref^s to matters 
of State, the Court has no power to inspect the document. With regard to 
other documents in respect of which privilege is claimed, the Court, if it 
thinks fit, may inspect the documents. 

l*rlnclple.— Under this section the validi^ of an objection to the produc¬ 
tion of a document has to be determined by the Court. Hie only Imitation 
on the power of the Court is that in cases of documents where privilege is 
claimed under s. 123, the Court may not look at those documents but must 
determine the validity of the claim on materials other than the document 
itself." 

When a witness is summoned to produce a document which is in his pos¬ 
sesion or power, he must bring it to Court, notwithstanding any objection 
that he may have with regard to its production or admissibility. Under the 
provisions of O. XVI, r, 6, of the Civil Procedure Code, a person may be , 
, summoned to produce a document without being summoned to give evidence. 
He may cither attend the Court personally or may depute another to produce 

»• In the Matter of the Petition of « Dinbai Petit v. Dominion o/ 
J»uM>ooMoA/on,(1882)SCftl.739,7« India, (1950) 53 Bom. L. B. 229. 

»• Tajlor, 12th Edn., s. 1413, p. 897. 



SECS. 161-163.1 


OF EXAMINATION OF WITNESSES. 


337 


it In neither case is he hable to be cross-examined (s. 239). If the document 
be in his possession or power, he is bound, under this section, to bring the docu¬ 
ment with him to Court notwithstanding any objection he may have to its pro¬ 
duction (eg., ss. 130-131 or ss. 126-129) or admissibihty. Having brought 
Jt to Cour^ he is entitled to raise his objection to its production or ad¬ 
missibility. The Court has then to decide the vahdity of any such objection 
For the purpose of deciding on the validity of the reason that may be offered 
for withholding them, the Court may receive evidence,“ and in, so doing it 
is entitled to inspect the document if it docs not refer to matters of State 
(s. 123). If the document in question happens to be in a language not known 
to the presiding officer, he may get it translated; and call upon the translator 
to keep its contents secret 

In criminal cases, the protection under s. 126 afforded to communications 
by a client to lawyers cannot be availed of against an order to produce the 
document; the document must be produced, and then, under this section it 
will be for the Court, after inspection of the document if it deems fit, to 
consider and decide any objections regarding its production or admissibility ** 

1. ‘Matters of State,*—See s. 123 as to 'affairs of State.’ Where an officer 
is summoned to produce an official document, he is bound to produce it tn 
Court. He should raise the objection in Court, and the question whether 
that objection is well-founded Is one for the Court to decide. For this pur¬ 
pose the Court is not entitled to inspect the document if it refers to matters 
of State. It must decide the question without such inspection by examining 
the officer producing it or otherwise. It is for the Court to decide whether 
a particular document is an unpublished record relating to affairs of State, 
i e, whether it is a document in respect of which privilege can properly bo 
claimed. But once the Court has decided that the document is one in respect 
of which privilege may be claimed, i.e., it is an unpublished record relatmg 
to matters of State, the question whether the document should be produced 
or not is one entirely in the discretion of the head of the department con¬ 
cerned, and the Court has no power to inspect the document to determine 
the question of its admissibility. The officer claiming privilege for a docu¬ 
ment that he is summoned to produce must appear and produce the docu¬ 
ment in Court and must satisfy the Court that his claim is well-founded. 
H IS for the Court to decide whether the claim should be allowed or not, 
u once the Court holds that the document is one with regard to which 
privilege can be claimed, in other words, that it is a communication made 
a public officer in official confidence or that it is an unpublished official 
record relating to affairs of State which it would not be in the public interest 
disclose, the question whether privilege should be claimed for it or not 
^entirely within the discretion of the officer in charge of the document 
e Com for the purpose of deciding whether the claim to privilege is well- 
cun ed or not is not entitled to look at the .documents. It must decide the 
question of the vabdity of the objection without looking at the documents.®* 


,1.? Fenfcaloc^IZa Ckettiar v. Sampa 
CUttMr, (1008) 32 Mad. 62, M 
Oanga Ham v. Babib-UOah. 


(1935) 68 All. 364. 

•* In re Mantubhai IdehUt, (1943) 46 
Bom. E. It. 802. 
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Statements made and documents produced by assessees before tbe Income 
tax Officer for the purpose of showing the income of such assessees do nc 
refer to matters of State.** 


163. When a party calls for a document'' which he has given thi 
^„ , other party notice to produce, and such documen' 

of document called tor IS produced and inspected by the party calling loi 
andproducedonnotice production, he IS bound to give it as evidence iJ 
the party producing it requires him to do so. 


COBIMKNT.—Principle,—Where a party to a suit gives notice to the othei 
party to produce a document, and when produced, he inspects the same, he 
IS boimd to give it as evidence if the other party requires him to do so.* 
The reason for this rule is that it would give an imconscionable advantage to 
a party to enable him to pry into the affairs of his adversary, without at 
the same time subjecting him to the risk of making whatever he inspects 
evidence for both parties* 

A party is bound to give the opponent’s documents as evidence in the 
case if three conditions are fulfilled: (1) the document should be required 
by that party to be produced in evidence; (2) it should be inspected by the 
party calling for its production; (3) the party producmg the document should 
require the party calling for it to put it in evidence.* 

Scope.— This section is applicable to criminal trials as well as to civil 
actions.* Records of statements made not on oath m the course of a depart- 
mental inquiry by Government are not public documents. But, when the 
defence had called for their production and they were, thereupon, produced 
and inspected and used for the cross-examination of the prosecution vnt« 
nesses, it was held that the Crown could msist on the entire statements being 
put in imder this section.* 

1. ‘When a party calls for a document.'—The terms of the section 
make it clear that the section refers to documents asked for by a 
during trial. It does not refer to documents produced under 0. Xh r. 1 , o 
the Civil Procedure Code. 

164. When a party refuses to produce a document which he has 
uiine, as evidence, had notice to pfoducc, he cannot afterwards use 
uon^°or wbicS‘^w« the document as evidence without the consent ot 
refused onnouce. the othcF party Of the order of the Court. 


ILLUSTRATION. 

A sues B on an agreement and gives B notice to produce it. At the Wal 
A for the document and B refuses to produce it. A gives secondary 
evidence of its contents. B seeks to produce the document itself to contra- 


»» VtnkatachfUa Chettiar v, Sam^ 
palhu Chettiar. (1908) 32 lifad. ' 62; 

Jadobram Dty T. Bulloram Dey, (1899) 
20 Cal. 281. 

^ Mahomed v. Abdul, (1903) 5 
Bom. I.. R. 380. 

* Taylor, 12th£dn. ,8.1817, p. 1126. 


* Liladhar Ratanlal v. Holkarmal. 
[10.18) 60 Bom. L R. 203. 

* Emperor r. Malhan Lai Dnlla, 

[1039] 2 Cal. 429. , _ .. 

* Qovemment of Bengal v. Santt- 
ram Mandal. (1930) 58 Cal. 96. 
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<iict the secondary evidence given by A, or in order to show that the agree- 
jnent is not stamped. He cannot do so. 

COMMENT.—Principle.—If a party having a document in his posses¬ 
sion refuses to produce it when called upon at the hearing to do so, he la 
not at hberty afterwards to give the document in evidence for any purpose 
without (1) the consent of the other party, or (2) the order of the Court 
This is meant as a penalty for unfair tactics. The Civil Procedure Code, 
■O. XI, r. 15, makes a similar provision. 

This section does not contemplate the production of a document for 
inspection. It contemplates that one party should call upon another in Court 
to produce a document of which the first party has given the other notice 
to produce. It does not give him any right, at any stage of the case, to call 
upon his opponent to produce the document and, after inspecting it, use it 
or not as he sees fit. It is doubtful if this section applies to criminal 
proceedings.* 


165. The Judge may, in order to discover or to obtain proper 
Jud«’* power to put of relevant facts,"' ask any question he 

uoeeuwe or order pro- pleases, in any form, at any time, of any witness, 
or of the parties about any fact relevant or ir¬ 
relevant; and may order the production of any document or thing 
and neither the parties nor their agents shall be entitled to make any 
objection to any such question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any answer given in reply 
io any such question s® 

Provided that the judgment must be based upon facts declared 
by this Act to be relevant, and duly proved: 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question or to produce any docu¬ 
ment which such witness would be entitled to refuse to answer or 
produce under sections 121 to 131, both inclusive, if the question were 
asked or the document were called for by the adverse party; nor shall 
tlie Judge ask any question which it would be improper for any other 
person to ask under section 148 or 149; nor shall he dispense with 
primary evidence of any document, except in the cases hereinbefore 
excepted- 

CO.'LMENT.—Principle.— section is intended to arm the Judge with 

the most extensive power possible for the purpose of getting at the truth. Tho 
^ect of this section is that in order to get to the bottom of the matter before 
it, the Court will be able to look at and enquire into every fact whatever.* 
Each party jn a case is interested in setting up his own case and demolishing 
the one set up by his adversary. There is danger in some cases that the whole 
truth may not come out before the Court. The Judge, in order to discover, 
or to obtain proper proof of relevant facts, may exercise very wide powers 
indeed; but they all piTOt upon the ascertainment of relevant facts. He may 
approach the case from any point of view, and is not tied down to the ruts 

RrtV- (1032) » Stephen, 162; JiamaeAan^ra Reddy. 

Cal. 341. (1057] Andhra 742. ^ 
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marked out by the parties. He can ask (1) any question he pleases, (2) in 
any form, (3) at any time, (4) of any witness, (5) or of the parties, (6) about 
any fact relevant or irrelevant No party is entitled to object to any such 
question or order, or to cross-examine the witness without the leave of the 
Court. But out of the evidence so brought out, the Judge can only use that 
which IS relevant and duly proved. TSiere are three exceptions to the very 
wide powers given to the Judge. The witness cannot be compelled to answer 

(1) any question or to produce any document contrary to ss. 121 to 131; or 

(2) any question contrary to s. 148 or 149; and (3) the Judge shall not dispense 
with primary evidence of any document except as provided before. 

In civil as well as in criminal proceedings the Legislature has vested ample- 
powers in the Courts to exercise thb power (Civil Procedure Code, O. X, rr. 2^ 
4, O. XVI, r. 14, s. 540, Criminal Procedure Code). 

"When the counsel for the prisoner has examined or declined to cross- 
examine a witness, and the Court afterwards, of its own motion, examined 
him the witness cannot then, without the permission of the Court, be sub¬ 
jected to cross-exammation. When, after the exammation of a witness by 
the complamant and the defendant, the Court takes him in hand, he is put 
under special pressure as the Judge is empowered to ask any question he 
pleases, m any form about any fact relevant or irrelevant ..and he is, there¬ 
fore, at the same time placed under the speaal protection of the Court, which 
may, at its discretion, allow a party to cross-examine him, but this cannot be 
asked for as a matter of right This principle applies equally whether It is 
intended to direct the examination to the witness’s statements of fact, or to 
circumstances touching his credibility, for any question meant to impair his 
credit tends (or is so designed) to get rid of the effect of all his answers, and 
of each of them just as much as one that may bring out an inconsistency or 
contradiction It is then a cross-examination upon answers—upon every 
answer given to the Court, and is subject to the Court’s control.’” 

"In a great number of cases—probably, the vast numerical majority the 
Judge has to conduct the whole trial himself. In all cases he has to represent 
the mterests of the public much more distinctly than he does in England In 
many cases he has to get at the truth, or as near to it as he can, by the aid of 
collateral inqiuries, which may mcjdentalJy tend to something relevant; and 
It is most unlikely that he should ever wish to push an inquiry needlessly, or 
to go into matters not really connected with it. We have accordingly thought 
it right to arm Judges with a general power to ask any questions, upon any 
facts, of any witnesses, at any stage of the proceedings, irrespectively of the 
rules of evidence binding on the parties and their agents, and we have insert¬ 
ed in the bill a distinct declaration that it is the duty of the Judge, especially 
in criminal cases, not merely to listen to the evidence put before him, but to 
inquire to the utmost into the truth of the matter. We do not think that the 
English theories, that the public have no interest in arriving at the truth and 
that even criminal proceedings ou^t to be regarded mainly in the light of 
private questions between the prosecutor and the prisoner, are at all suited 
to India, if indeed they are the result of anything better than carelessness and 
apathy in England. 

• Beg.-v.SalharamMuiundji.ils:*) 11 B. H. C. 1C0, 1C3. 
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1 “In India, in an enormous mass of cases, it is absolutely necessary that the 
Judge should not only bear wliat is put before him by others, but that he 
should ascertam by his own inquiries' how the facts actually stand. In order 
to do this, it will frequently be necessary for him to go into matters which 
are not themselves relevant to the matter in issue, but may lead to something 
that is. and it is in order to arm Judges with express authority to do this that 
this section has been framed.”* 

It is not the province of the Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some material question or question^ 
and the Court should, as a general rul^ leave the witnesses to the pleaders 
to be dealt with as laid down in a. 138.“ 


1. ‘In order to discover or to obtain proper proof of relevant hicts.’— 
The power of the Court to direct producUon of any document under this sec¬ 
tion is subject to the plam proviso at the beginning of that section that the 
direction must be “in order to discover or obtain proper proof of relevant 
facts.” The conunentaries show clearly that the object of allowing the Judge 
to ask irrelevant questions under this section is to obtain “indicative evidence” 
which may lead to the discovery of relevant evidence.** 

Aithough a statement made by an accused person to a police officer on 
which the defence wishes to rely is shut out by s. 162, Criminal Procedure 
Code, a Court, having a case diary in its possession, at the request of the 
defending counsel, would be justified in putting a question to a police officer 
to elicit what the accused told him, purely m the interest of the accused, 
ivifhui Its wide powers under this section.** 


2. ‘Cross-examine any witness upon any answer, etc.'—A party to a 
proceeding is not allowed to cross-examme a witness upon an answer given 
by him to a question put by the Court without the permission of such Court.** 
If what the witness has said in answer to the questions put to him by the Judge 
is adverse to either of the parties, the Judge ought to allow the witness to be 
cross-examined upon his answers- A gener^ fishing cross-exammatioix ought 
not to be permitted “ The accused should be given an opportunity to cross- 
examine a witness on the answers to questions put by the Court.“ 

A Judge can himself look into previous statements of witnesses recorded in 
the police diary, even though the defence neither requested him to do so nor 
applied for copies of such statements, and if the interests of justice demand the 
Judge may himself tinder this section, put questions to witnesses to bring out 
discrepancies of vital nature between such statements and the evidence of those 
witnesses in Court.** 


Proviso 1.— This proviso says that the judgment must be based upon facts 
declared by this Act to be relevant (ss. 5-55) and duly proved (ss. 56-100). 


• Proceedings of the Legislative 
Council. 

Noor Bur Kazi r. The Empress, 
(18S0) 6 Cfll. 279, 283. 

« Krishna Ayyaf v. BaUtkrishna 
Ayuor, (1933) 67 Mad. 635. 

•• Molagan, [1953] Mad. 284. 

*» Oopal Ball Seal v. Mankb LaE 
Seal, (1897) 24 Cal. 288, 290. 


w Coulson, V. Dishorough, IlSDIJ 2 
Q. B. 316. 

*• /« the matter of The Empress v. 
QHsh Chunder Talutdar, (1879) 5 Ca], 
614; Jilohendro Kath Das Gupta v. 
Emperor, (1902) 29 Cal. 287. 

*• Emperor V. I,al Miya, [1943] | 
Csl. 543. 
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The Judge will not be permitted to found his judgment upon the class ol 
statements to which he may resort as indicative evidence, for the reason that 
it would tempt Judges to be satisfied with second-hand reports, would open 
a wide door to fraud, and would waste an incalculable amoimt of time.^ It 
would be intolerable that the Court should decide right upon suspiaons un¬ 
supported by testimony.“ 

Proviso 2.— This proviso subjects the Judge to the provisions contained 
in ss. 121-131, s 143 and s 149. The Judge has the power of askmg irrelevant 
questions to a witness, if he does so m order to obtain proof of relevant facts, 
but if he asks questions with a view to criminal proceedings being taken 
against the witness, the witness is not bound to answer them, and cannot be 
punished for not answering them under s. 179, Indian Penal Code.“ A wit¬ 
ness should not be coerced to answer a question.* 


166. In eases tried by jury or with assessors, the jviry or asses- 
Power ol, jury or questions to the witnesses, 

asMsaort to put ques- through OF by leave of the Judge, which the Judge 
himself might put and which he considers proper. 


COJIMEh’T.— The jury or assessors may put any questions to the wit¬ 
nesses, through or by leave of the Judge, which the Judge himself might put 
and which the Judge considers proper. 


Stephen, 162, 163. 

*• SreemuUy Mohun Btbi v. Sarai 
Chand M-Uter, (1897) 2 C. W. N. 18, 
27. 


t» QutenSmprtaa v. Hart Laksh- 
man. (1885) 10 Bom. 185. ^ ^ ^ 

*» Quem-EmproM v, Isrt Stngh, 

(1886) 3 All. 672, 675. 


CHAPTER XI. 


Op Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall not 
new trial for im- gTOund of itself fop a uew trial or reversal of 
proper admission or any decision in any case, ’ if it shall appear to the 
ec on o e> deuce, Court before which such objection is raised® that, 
independently of the e\'idence objected to and admitted, there was 
sufficient evidence to justify the decision, or that, if the rejected evi¬ 
dence had been received, it ought not to have varied the decision.® 
C05DIENT,—Object.—The object of the section is that the Court ol 
appeal or revision should not disturb a decision on the ground of improper 
admission or rejection of evidence, if in spite of such evidence, there are suffi¬ 
cient materials in the case to justify the decision.* In other words, technical 
objections will not be allowed to prevaU, where substantial justice appears to 
have been done. 

Principle.—The improper (a) admission, or fbj rejection, of evidence, is 
no ground for a new trial, or reversal, of any decision, if 
(t) in the case of improper admission— 

there is sufficient evidence to justify the decision, independently of 
the evidence objected to and adnutted; or 
(d) in the case of improper rejection— 

the decision could not be varied, if the rejected evidence bad been 
received. 


Ci^ll and criminal cases.—The provisions of this section are made appli¬ 
cable by the clearest possible words to all judicial proceedings in or before 
any Coiirt.* The section applies to civil cases and to criminal cases whether 
or not the trial has been had before a jury.* 


V .--In the eege appeals, the provisions of this section have to 

be read with s. 99 of the Civil Procedure Code (Act V of 1903), which pro¬ 
ves: No decree shall be reversed or substantially varied nor shall any case 
be remanded, in appeal on account of., .any error, defect or irregularity in 
My proceedings in the suit not affecting the merits of the case ...” See also 
0. XU, rr. 27 to 29. 


In second appeals, one of the grounds justifying the appeal is “a substan- 
error or defect in the procedure...which may possibly have produced 


Mohur Stngh v. Qhunba. (1870) 
b 499, r.c., 16 W. B. 

U) 8; Dwijeah Chandra Ray 

• Beg. T. Navroji Dadahhai, (1872) 


9 B. H. C. 358, 374. 

• Imperatrtx V. Pitamber Jtna. 
(1877) 2 Bom. 61, 65; Queen v. Hurri- 
bdU Chunder Chose, (1376) 1 Cal. 207, 
216; Bmperor v. PancAw Das, (1920) 
47 Cal. 671, V.b. 
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error or defect in the decision of the ease upon tlic merits” [s. 100(J)(c) of 
the Civil Procedure Code of 19031. 

There is, however, a great diiScuIty in applying the provisions of this sec¬ 
tion to the generality of eases which come before the High Court on second 
appeal. On second appeal, the High Court has no power to deal with the 
suiHcicncy of evidence; it has only a right to entertain questions of law. Its 
duty being thus confined, when evidence has been wrongly admitted by the 
Court below, the High Court has, generally speaking no right, to decide, 
whether the remaining evidence in the other than that which has been 
improperly admitted, is sufilcicnt to warrant the finding of the Court below. 
The only eases which it may with propriety dispose of under such circums¬ 
tances without a remand, ore those where independently of the evidence im¬ 
properly admitted, the lower Court has apparently arrived at its conclusion 
upon other groimds.* 

Where the first Court improperly admits evidence the High Court has 
power to interfere and remand the ease for a new trial.* 

The omission to receive an important document' or to examine a material 
witness' justifies a reversal of the decision. 


Crliiiinnl.—In criminal eases also the Legislature has provided a similar 
safeguard. “No finding, sentence or order passed by a Court of competent 
jurisdiction shall be reversed or altered...on appeal or revision, on account... 
of any misdirection in any charge to a jury unless such error, omission, 
Irregularity, or misdirection has in fact occasioned a failure of justice 
[s. 537(d) of the Criminal Procedure Code). 

When a part of the evidence which has been allowed to go to the jury is 
found to be irrelevant and inadmissible, it is open to the High Court m appeal 
either to uphold the verdict upon the remaining evidence on the record under 
this section or to quash the verdict and order a re-frial.' 

Letters Patent, cl. 20.— The provisions of this section apply to the High 
Court when acting under cL 26 of the Letters Patent.* 

1. 'In any i ase.*—• These words are very wide and include criminal trials 
by jury." 

2. ‘The Court before which such objection Is raised.’—The Court 
which IS to decide upon the sufficiency of the evidence to support the convic 


* Womee Chunder Ckattetjee v. 
Chundet Chum Roy Chowdhry, (1881) 
7 Cal. 293. 296. 

* Palakdhan Rai v. Jlannert, 
(1895) 23 Cal. 179. 

* Devidas Jagjtvan v. PiTjad Be- 

gam, (1884) 8 Bom. 377; Talewaf 

Stngh V. Bhagwan Da$, (1907) 12 C. 
W. N. 312, 8 0. L. J. 147. 

^ Mont Lai Bandopadftya v. Khi^ 
Toda Dcwi, (1893) 20 Cal. 740. 

* Queen-Empreas T. Ramchandra 
Qovind Haraht, (1895) 19 Bom. 749; 
contra, Wafadar Ehan v. Queen-Etn* 


presa. (1894) 21 Cal. 955; Dal Stn^ 
V. Emptror, (1917) 19 Bom. L. R. 
610 44 I A. 137, 44 Cal. 876; Rameah 
Chandra Daa v. Emperor, (1919) 46 

^Qwem V. Sumbole Chunder 
Ohoae, (1876) I Cal. 207; Imperatnx 
T. Pilamher Jina, (1877) 2 
Emperor v. Narayen, (1907) 9 Bom. 

L. B. 789, 32 Bom. Ill, r.B. See 

peror v. Panchu Daa, (1920) 47 Cal. 

^’^h^Queen-Empreaa v. 

Govtnd Barahe, (1895) 19 Bom. 749, 76.. 




SUMMARY. 


The law of evidence is the most important branch of adjective 
law. It is to legal practice what logic is to all reasoning. Without 
it, trials might be infinitely prolonged to the great detriment of the 
public and the vexation and expense of suitors. It is by this that the 
Judge separates the wheat from the chaff among the mass of facts 
that are brought before him, decides upon their just and routual 
bearing, learns to draw correct inferences from circumstances, and to 
weigh the value of direct testimony. It is by this guide that he is 
able to tread his way with comparative safety among the burning 
ploughshares of perjury, forgery, and fraud that beset his footsteps, 
and to rest his judgment on a basis of probabilities at least compara¬ 
tively satisfactory to his own mind.’ 

The Indian Evidence Act has codified the rules of EngH^ 
of evidence with such modifications as are rendered necessaiy by the 
peculiar circumstances of this country. But the Act is not exhaustive, 
and cases do arise for the solution of which principles of common law 
are resorted to. The Code, though chiefly drawn upon the lines or the 
English law of evidence, was not intended to be a servile copy ot it. 

The object of codification is that, on any point specificall;r 
with by an Act, the law should be ascertamed by 
language, instead of, as before, roaming over a vast number of ' 
rities to discover what the law is, and extracting it by a critical e 
mination of the prior decisions.® 

One great object of the Evidence Act was to prevent laaty ^ 
admissibility of evidence, and to introduce a more correct and uni 
rule of practice than was previously in vogue. The Evidence A 
not intended to do more than prescribe rules for the admissibility 
otherwise of evidence on the issues as to which the Courts nav 
record findings. 

The main principles which underlie the law of evidence are— 

(1) evidence must be confined to the matters in issue; 

(2) hearsay evidence must not be admitted and 

(3) the best evidence must be given in all cases. 


X Norton. [1891] A. C. 107. 

* Banii of England v. Tagliano Sros^ 
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The following tabular scheme® sufBciently explains the general 
arrangement of the Indian Evidence Act— 

The object of legal proceedings is tha detemuiuition 
of rights and liabilities which depend on facts. 


(§3) 


T . I- 

In issue, {§ 3) 


Kelovont to 
tho issue (§ 3) 
which may be— 

_t 


They may bo 


■Judicially noticed prove] by 


proved by 


-connected with tho issue, 
§5—10 

I—admissions, § 17—31. 

|—statements by persons, who 
cannot be colled as 
witnesses, § 32—S3. 


-statements under spo* 
c 1 a 1 circumstances, 
§ 34—39 

I—judgment in other cases, 

' 140 -^ 4 . 

—opinions, § 45—51. 
—character, § 52—55. 


oral evidence, documentary 
oh. iv evidence (ch. v.) 

—i_ !!!j“ 


>rinxftry or secondaiyi 
§ 61—06. 

attested or unsttested, 
I 167—73. 

—Public or private, 
§ 74—78. 



—sometimes presumed to be 
genuine, 

§ 78—90. 

—oicIusiTO of oral evi¬ 
dence, ch. vi. 


Evidence Act is divided into three Parts comprising eleven 

f Chapters dealing with definitions and rele- 

comprises Chapters III to V which provide for proof of 
PflVf'^TTT documentary evidence. 

prodiinf* ^°ibodies Chapters VI to XI which contain rules for tha 

tritb evidence in Court and the duties of the Court in dealing 

evidence produced before it. 


PAST I. 

BELEVANCT OP PACTS. 

Jammnextends to the whole of India except the State 
Courts martkl applies to all judicial proceedings and 

Chapter I deals with definitions of various terms, 

* Stephen’s IntroducUon, p. 12. 
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‘Evidence* means and includes— 

(1) Oral evidence, i.e., all statements which the Court permits 
or requires to be made before it by witnesses, in relation to matters 
of fact under inquiry. 

(2) Documentary evidence, Le., all documents produced for the 
inspection of the Court. 

Evidence may be given in any suit or proceeding 

(1) of every fact in issue, and 

(2) of relevant facts (s. 3). 

(1) ‘Fact.’—It means and includes— 

(1) any thing, state of things, or relation of things, capable of 
being perceived by the senses; 

(ii) any mental condition of which any nerson is conscious 
(s. 3). 

The expression ‘facts in issue* means and includes any fact from 
which, either by itself or in connection with other facts, the existence, 
non-existence, nature or extent of any right, liability, or disability» 
asserted or denied in any suit or proceeding, necessarily follows 
(s. 3). 

(2) ‘Relevant fact.*—One fact is said to be relevant to another 
when the one is connected with the other in any of the ways relating 
to the relevancy of facts (s. 3). 

Presumptions.—The topic of ‘presumptions* has been referred to 
in s. 4. A presumption means a rule of law that Courts and Judges 
shall draw a particular inference from a particular fact, or from 
particular evidence, unless and until the truth of such inference is 
disproved. Presumptions are divided into presumptions of fact 
(“may presume” of the Evidence Act) and presumptions of law. 
Presumptions of law are again sub-divided into presumptions of law 
absolute or conclusive (“conclusive proof” of the Evidence Act), and 
presumptions of law disputable or rebuttable (“shall presume of 
the Evidence Act). 

Whenever it is provided by the Evidence Act that the Court 

‘may presume * a fact, it may either regard such fact as proved 
unless and until it is disproved, or may call for proof of it: 

‘shall presume’ a fact, it must regard such fact as proved, unless 
and until it is disproved. 

When one fact is declared by this Act to be ‘conclusive proof’ of 
another, the Court shall, on proof of the one fact, regard the other as 
proved,’ and shall not allow evidence to be given for the purpose o 
disproving it (s. 4). 

Chapter II.— Evidence may be given 

(1) of the existence or non-existence of every fact in issue, aiid 

(2) of such other facts as are declared to be relevant, and of no 
others (s. 5.) 
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No evidence can be given of a fact which a person is disentitled 
to prove under the Civil Procedure Code (s. 5). There is a differ¬ 
ence betu-een relevancy of evidence and admissibility of evidence. 

What facts are relevant.—-The following facts are relevant— 

1. Pacts so connected with a fact in issue as to form part of the 
same transaction (s. 6). 

2. Pacts which are the occasion, cause, or effect, of relevant 
facts or facts in issue (s. 7). 

3. Pacts showing a motive or preparation for, or previous or sub¬ 
sequent conduct in relation to, any fact in issue or relevant fact 
(s. 8). 

4. Pacts (t) necessary to explain or introduce a fact in issue or 
relevant fact, or (ti) which support or rebut an inference suggested 
by such a fact, or (ni) which establish the identity of any thing or 
person whose identity is relevant, or (tv) which fix the time or place 
at which any fact in issue or relevant fact happened, or (u) which 
show the relation of parties by whom any such fact was transacted 


5. Anything said, done, or written, by a conspirator in reference 
to the common, intention of all the conspirators (s 10). 

6. Pacts (t) that are inconsistent with any fact in issue or rele- 
fa ♦ • or (li) which make the existence or non-existence of any 
tact m or relevant fact highly probable or improbable (s. 11). 

, ,7- Pacts which will enable the Court to determine the amount 
* which ought to be awarded (s. 12). 

'^ere the question is as to the existence of any right or 
^tom (t) any transaction by which the right or custom in question 
. ? .‘^feated, claimed, modified, recognised, asserted or denied, or 
whi*^^ inconsistent with its existence} (t») particular instances in 
ni* (\\“sht or custom was (o) claimed, recognised or exercised, 
q ^Pnted, asserted, or departed from (s. 13). 
iatenf* showing the existence of any state of (1) mind (e.g, 

otion, knowledge, good faith, negligence, rashness, ill-will, good- 
borii body or (3) bodily feeling, when such state of mind or 

*^^y «reUvant (s. 14). 

inteur ^be question is whether an act was accidental or 

formed part of a series of similar occur- 

act iii'n ?^i^^nce of any course of business according to which an 
^arding which there is a question would have been done (s. 16). 
extenci ndmissibility.—The word ‘relevant’ is not co- 

has 1 oa word ‘admissible.’ A relevant fact is a fact that 

•a ss fi 11 degree of probative force. Eelevancy is fully defined 
5-55 h t 11 ^® Evidence Act Certain facts are relevant under 
arise are not admissible in evidence. There may 

and 121 their admissibility under ss. 91-99, 115-117, 

relevnn+-^11 admissible evidence is therefore relevant, but all 
^ant evidence is not admissible. 
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Sections 17-55 deal with statements which are relevant under 
certain circumstances. These include— 

I. Admissions. 

II. Confessions. 

III. Statements by persons who cannot be called as witnesses, 

IV. Statements under special circumstances. 

V. Judgments of Courts. 

VI. Opinions of third persons. 

VII. Character of parties. 

I. Admissions.—The Indian Evidence Act deals with admissions 
as follows:— 

1. An admission is a statement, oral or documentary, which 
suggests any inference, as to any fact in issue or relevant fact, and 
which is made by— 

(i) a party to the proceedings; 

(n) an agent authorised by such party; 

(lit) a party suing or sued in a representative character making 
admissions while holding such character; _ . , 

(in) a person who has a proprietary or pecuniary interest m the 
subject-matter of the suit during the continuance of such interest; 

(v) a person from whom the parties to the suit have aerivea 
their interest in the subject-matter of the suit during the contmuancff 
of such interest (s. 18); . .* 

(hi) a person whose position it is necessary to prove m a sujtf 
if such statements would be relevant in a suit brought by or against 
himself (s. 19). . 

{vii) a person to whom a party to the suit has expressly ret 
red for information in reference to a matter in dispute (s. -0). 

2. An admission is relevant and may be proved as against the 
person who makes it or his representative in interest, it cannot o 
proved by or on behalf of the person who makes it or by his represe 
tative, except in three cases— 

(1) when it is of such a nature that, if the person making i 
were dead, it would be relevant as between third persons under s. o , 

(2) when it consists of a statement of the existence of any sta e 
of mind or body made at or about the time when such state of 

body existed and is accompanied by conduct rendering its falsehooa 
improbable; 

(8) if it is relevant otherwise than as an admission (s. 21). 

3. Oral admissions as to contents of a document are not relevant 

unless . 

(1) the party proposing to prove them shows that he is entitle 
to give secondary evidence of the contents of such documents, or 

(2) the genuineness of the document produced is in questio 

(s. 22 ). ^ . 

According to English law such admissions may be used as proo . 
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4. An admission is not relevant in a civil case if it is made 

(1) upon an express condition tliat evidence of it is not to be 
Siven, or 

(2) ^ under circumstances from which the Court can infer that 
the parties agreed together that evidence of it should not be given 
(s. 23). 

A barrister, pleader, attorney, or vakil, is not exempted from giv¬ 
ing evidence of any matter of which he may be compelled to give 
evidence under s. 126 (s. 23, Expln.). 

5. An admission is not a conclusive proof of the matter admit¬ 
ted, but it may operate as estoppel (s. 31). 

II. Confessions.—A ‘confession’ is an admission made at any 
time by any person charged with a crime stating or suggesting an 
inference that he committed that crime. The law of confession as 
laid down is as follows:— 


1. A confession is irrelevant 

(1) if it is obtained by any (a) inducement, (J) threat, or (c), 
promise j 

(2) such inducement, etc., must have reference to the charge, 
. (3) such inducement, etc., must proceed from a person in 

Authority; 

(4) such inducement, etc., must be sufScient to give the accused 
grounds for supposing that by making it he would gain an 
advantage or avoid an evil of a temporal nature in reference to the 
proceedings against him (s. 24). 

But a confession made after the removal of the impression caused 
oy such inducement, threat, or promise, is relevant (s. 28). 

2. A confession made to a police officer is not admissible (s. 25). 
... A confession made by a person in police custody is not admis- 

unless it is made in the presence of a Magistrate (s. 26). 

But when any fact is discovered in consequence of information 
from such person, so much of the information as relates to 
0 tacts discovered is admissible (s. 27), 

‘^®^ession does not become irrelevant if it is made 
A*) uuder a promise of secrecy; or 

(h) in consequence of a deception practised on the accused; or 
Uu) when the accused was dnmk; or 
answered' ^ questions which the accused need not have 

Tnoi, , ^hen the accused was not warned that he was not bound to 
make it (s. 29). 

and nn more persons than one are tried jointly for an offence, 

of supIi^ them makes a confession affecting himself and some other 
such confession may be taken into consideration against 

. Person as well as against the person making it (s. 30). 
p, gQ ° difference between an ‘admission’ and a ‘confession,’ see 
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III. Statements by n M’ilncss who cannot be produceJ.— 
A statement of relevant fact made by a person— 

(t) who is dead; 

(ti) who cannot be found; 

(ni) who has become incapable of givhi" eridcncc; or 
(to) whose attendance cannot be procured without unreasonable 
delay or expense 

is relevant under the following circumstances:— 

(1) 'When it relates to the cause of his death. 

(2) "When it is made in the course of business; such as entry in 
books, or acknowledgment of the receipt of any property, or date of a 
document 

(3) When it is against the pecuniary or proprietary interest of 
the person making it or when it would have exposed him to a cruamal 
prosecution. 

(4) When it gives opinion as to a public right or custom or mat¬ 
ters of general interest and it was made before any controversy as to 
such right or custom had arisen. 

(5) 'When it relates to tbc existence of any relationship between 
persons as to whoso relationship the maker had special means ol 
Knowledge and was made before the question in dispute arose. 

(6) When it relates to the existence of any relationship between 
persons deceased and is made in any will or deed or famhy 

or upon any tombstone or family-portrait, and was made before tne 
question in dispute arose. , . 

(7) When it is contained in any deed, will or other document. 

(8) When it is made by a number of persons and e-tpresses reel¬ 
ings relevant to the matter in question (s. 32). 

Admissibility of depositions in former trials in subsequent 
trials.—Evidence given by a witness (») in a judicial proceeding, or 
(li) before any person authorised by law to take it, is relevant m a 
subsequent judicial proceeding or a later stage of the same proeee 
ing— 

(t) when the witness is dead, 

(«) when he cannot be found, 

(in) when he is incapable of giving evidence, 

(iv) when he is kept out of the way by the adverse party, or 

(v) when his presence cannot be obtained without an amount o 
delay or expense which the Court considers unreasonable 

Such evidence will only be admissible— , . 

(1) if the proceeding was between the same parties, or thei 

representatives in. interest; . .. 

(2) if the adverse party in the first proceeding had the rig 

and opportunity to cross-examine; and . , 

(3) if the question in issue were substantially the same in t 

first as in the second proceeding (s. 33). _ 

Evidence given on a different occasion is also admissible to con¬ 
tradict a witness (s. 155) or to corroborate him (s. 157). 
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IV. Statements made under special circumstances.— 
Theie are statements which are relevant under special circumstances. 
These are— 

1. Entries in books of account regularly kept in the course of 
business. Such entries are not alone sufficient evidence to charge any 
person with liability (s. 34). 

2. Entries in public or official books or records made by a_ public 
servant or by a person enjoined by law in the discharge of his duty 
(s. 35). 

3. Statements made in maps or charts offered for public sale or 
in maps or plans made under tlie authority of the Central Government 
or any State Government (s. 36). 

4. Statements of facts of public nature made in 

(1) an Act of Parliament; 

(2) an Act of the Central Legislature or any other legislative 
authority in a State; and 

(3) Notifications in the Official Gazette or the Government 
Gazette of any Dominion or colony or possession of His Majesty or 
the London Gazette (s. 37). 

5. Statements of the law of any country contained in 

(1) a book published under the authority of the Government 
or that country, and 

(2) published reports of rulings of the Courts of such country 
(a. 38), 

Opinions of persons skilled in foreign law may be invited by the 
Court (s. 45). 

V^en the evidence to be given forms part of a statement, con* 
''O'^ation, document, book, or series of letters or papers, so much of 
the statement, etc., as the Court considers necessary to the full under¬ 
standing of the nature and effect of the statement, shall only be given 


V. Judgments.—Judgments are relevant facts of great im* 
Judgments in civil cases do not preclude any one but 
parties to the suit or their representatives from contesting the sub¬ 
ject-matter upon which they are pronounced. There are four excep- 
hons to this principle. 

1. The existence of a judgment, decree or order is a relevant 
lact if by law it has the effect of preventing any Court from taking 

gnizanee of a suit, or holding a trial (s. 40). 

2. A final judgment of a Court exercising (1) probate, (2) 
“latrimonial, (3) admiralty, or (4) insolvency jurisdiction which 
chara confers upon or takes away from any person any legal 

rapf . declares any person to be entitled to (a) any such eha- 
(1») any specific thing absolutely, 

(h'i when (a) the existence of any such legal character, or 

' person to any such thing, is relevant. 
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Such judgment is conclusive proof 

(1) that any legal character, which it confers, accrued at the 
time when such judgment came into operation; 

(2) that any legal character to which it declares any person to 
be entitled accrued at the time mentioned in the judgment; 

(3) that any legal character which it takes away from any per¬ 
son ceased at the time mentioned in the judgment; 

(4) that any thing to which it declares a person to be entitled 
was that person’s property at the time at which the judgment de¬ 
clares it to be his (a 41), 

?re two other sections dealing with conclusive proof: 

Cl) birth during marriage is conclusive proof of legitimacy 


(«) notification, in the Official Gazette that a portion of British 
wrntory is ceded to an Indian State before the commencement of 
Bart III of the Government of India Act, 1935, is conclusive proof of 
cession of that territory (s. 113). 

3. Judgments relating to matters of a public nature are relevant 
though such judgments are not conclusive proof of that which they 


4, Judgments, the existence of which is a fact in issue or is rele¬ 
vant under some other provision of the Evidence Act (s. 43). 

Any party to a suit may show that a judgment which is relevant 
was delivered by a Court not competent to deliver it or was obtained 
by fraud (a. 44). 


yi* Opinions.-—The Court has often to form an opinion on 
technical matters and extraneous assistance is necessary. The Act 
allows such opinion in the following cases— 

.... Opinion of experts, i.e., persons skilled in (t) foreign law, 
(**) science, (m) art, (»v) handwriting, and (v) finger impressions, 
(s. 45). 

2. Any fact which supports or is inconsistent with the opinion 
of experts (s. 46). 

3. Opinion of a person acquainted with the handwriting of the 
person by whom a document is written when the Court has to form 
an opinion as to the person by whom it was written (s. 47). 

A person is said to be acquainted with the handwriting of another 
person when 

(t) he has seen that person write; 

(») he has received documents purporting to be written by 
that person in answer to documents written by himself or under his 
authority and addressed to that person; or 

(tit) in the ordinary course of business documents purporting 
to be written by that person have been habitually submitted to him 
(s. 47). 

4. Opinion as to the existence of a right or custom of a person 
who knows of its existence (s. 48). 
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5. Opinions of persons having special means of knowledge 
regarding 

(i) usages and tenets of a body of men or family; 

(it) the constitution and government of any religious or chari¬ 
table foundation; 

(m) the meaning of words or tenns used in particular districts 
or by particular classes of people (s. 49), 

6. Opinion, as to the relation^ip of one person to another, of a 
person, expressed by his conduct, who as a member of the family has 
special means of knowledge on the subject {s. 50). 

Ti^enever the opinion of a person is relevant, the grounds on 
which such opinion is based are also relevant (s. 51). 

VIL Character.—^'Character' includes both reputation and 
disposition. Relevancy of character may arise either in (1) civil, or 
(2) criminal cases. 

(1) In civil cases the fact that the character of any person is 
such as to render probable or Improbable any conduct imputed to him 
is irrelevant, except in so far as such character appears from facts 
otherwise relevant (s. 62). 

But the fact that the character of any person is such as to affect 
the amount of damages which he ought to receive is relevant (s. 55). 

(2) In criminal cases the fact that the accused is of good cha- 
racier is relevant (a. 53). But the fact that he is of bod character 
is irrelevant unless^ 

(i) evidence has been given that he has a good character 
(s. 54); or 

(«) the bad character is itself a fact in issue (s. 54, Expln, 1). 

A previous conviction is relevant as evidence of bad character 
(ibid., Expln. 2). 


PART 21 

ON PROOF. 

Chapter HI.—Facts which need not be proved.—These are 

1. Pacts of which the Court will take judicial notice (s. 56). 
Section 57 enumerates thirteen facts of which the Court is bound to 
take judicial notice. 

2. Facts which the parties or their agents agree to admit at the 
hearing, or which, before the hearing, they agree to admit by any 
writing under their hands, or which, by any rule of pleading, they 
are deemed to have admitted by their pleadings (s. 58). 

Chapter IV.—Oral evidence.—All facts, except the contents of 
documents, may be proved by oral evidence (s. 59). Oral evidence 
must be direct, that is. to say, 

(1) if it refers to a fact which could be seen, it must be the evi¬ 
dence of a witness, who says he saw it; 

(2) if it refers to a fact which could be heard, it must be the 
evidence of a witness, who says be heard it; 
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(3) if it-refers to a fact which could be perceived by any other 
sense or in any other manner, it must be the evidence of a witness 
who says he perceived it by ^at sense or in that manner; 

(4) if it refers to an opinion or to the grounds on which that 
opinion is held, it must be the evidence of tlie person who holds that, 
opinion on those grounds (s. 60). 

‘Circumstantial evidence* is opposed to ‘direct evidence*. It 
means a fact from which some other fact is inferred. ‘Direct evidence 
means testimony given by a man as to what he has himself perceived 
by his own senses. It is the testimony of a witness to the existence 
OP non-existence of the fact or fact in issue. As regards admissibility, 
direct and circumstantial evidence stand on the same footing. 

Opinion of ,an expert expressed in a book commonly offered for 
sale may be. proved by the production of such book, if the author 

(1) is dead, or • , , 

(2) cannot bo found, or , ^ 

(3) has become Incapable of giving evidence, or 

(4) cannot be called as a witness without an amount of delay 
or expense, which the Court regards as unreasonable {ibid.). 

Chapter V.—Documentary evidence.—The contents of docu¬ 
ments may be proved either by (1) primary evidence, or (2) second¬ 
ary evidence (s, 61). 

U) Primary evidence means the document itself produced for 
the inspection of the Coiu’t (s. 62). . 

Where a document is executed in several parts, each part is pri¬ 
mary evidence. Where a document is executed in counterpart, eacn 
counterpart is primary evidence as against the parties executing it 
(i&td , Bxpln. 1)!. I , 

\^ere a number of documents are made by uniform process, suc_ 
as printing, lithography, or photography, each one is primary evi¬ 
dence of the contents of all the rest. 

(2) Secondary evidence means and includes— • 

(i) certified copies given under the provisions of this Act, 

(tt) copies made from the original by mechanical processes, 
which in themselves ensure accuracy of the copy and, copies compare 
with such copies; _ • • i 

(in') copies made from or compared with the original; 

(t’y) counterparts of documents, as against the parties wno 
did not execute them; • i. o 

(y) oral account of the contents of a document, given by som 
person who has himself seen it (s. 63). 

. Documents must be proved by primary evidence (s. 64). 

Secondary evidence may be given of the existence, condition o 
contents of a document in the following cases 

(1) Wlien the document is in the possession of 

(t) the person against whom it is to be proved, or 
(li) any person out of the reach of, or not subject to, the pro¬ 
cess of the Court, or 



sumuahy. 


357 


(Hi) auy person who is legally bound to produce it but does not 
produce it after notice to produce tbe same. 

(2) When the existence or contents of the original have been 
proved to have been admitted in writiug by the person against whom 
it is to be proved or his representative. In such a case the written 
admission is admissible. 

(3) When the original has been destroyed or lost or when the 
party offering evidence of its contents cannot, for any other reason, 
not arising from his own neglect or default, produce it in reasonable 
time. In such a case any secondary evidence of its contents is admis* 
sible. 

(4) When the original is of such a nature as not to be easily 
movable. In such a case any secondary evidence of its contents is 
admissible. 

(5) Wlien the original is a public document 

■ (6) When the original is a document of which a certified copy 
is permitted by this Act or any law in force in India, a certified copy ’ 
is admissible. 

(7) When the original consists of numerous accounts or oth^r 
documents which cannot conveniently be examined in Court, and the 
fact to bo proved is the general result of the whole coUectiou. Such 
result may be proved by the evidence of any person skilled in the 
examination of such documents, (s. 65). 

^Vhen notice to produce a document is not required.— 
Notice under s. 65 to produce a document is not required— 

(1) when the document to be proved is itself a notice} ’ 

(2) when, from the nature of the case, the adverse party must 
know that he will be required to produce it; 

(3) when the adverse party has obtained possession of the ori¬ 
ginal by fraud or force; 

(4) when the adverse party, or bis agent, has the original in 
Court; 

(5) when the adverse party, or his agent, has admitted the loss ’ 
of the document; 

(6) when the person in possession of the document is out of 
reach of, or not subject to, the process of the Court (s. 66). 

Signature and handwriting.—If a document is alleged to be 
signed or to have been written by any person, the signature or hand¬ 
writing of so much of the document, as is alleged to be in that per- 
son’s writing, must be proved to be in his handwriting (s. 67). 

Handwriting can be proved in the following ways: 

(1) By the evidence of the writer himself- 

(2) By the opinion of experts who can compare handwritings 
(s. 46). 

(3) .®y the evidence of a person who is acquainted with the ■ 

handwriting of a person by whom the writing in question is supposed ’ 
to have beeh written and signed (s. 47). ■ > 
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(4) By the Court comparing the writing or signature in ques¬ 
tion with any others proved to the satisfaction of the Court to be 
genuine (s. 73). 

(5) The Court may direct any person present to write any 
words or figures to enable tlie Court to compare them with any words 
or figures alleged to have been written by him (ibid.). 

Documents requiring attcstation.—Documcnts required by 
law to be attested are used in evidence as follows:— 

1. One attesting witness at least must be called for proving its 
execution, if such witness is 

(0 alive, 

(ii) subject to the process of the Court, and 

(m) capable of giving evidence (s. 68). 

But, if the document is a registered one and is not a will, then it 
is not necessary to call an attesting witness, unless its execution is 
denied by the person who has executed it (ibid., proviso). 

2. If such witness cannot be found, or if the document is exe¬ 
cuted in the United Kingdom, it must be proved— 

(i) that the attestation of a witness is in his bandwriting, and 

(li) that the signature of the person executing the document 
is in the handwriting of that person (s. 69). 

3. The admission of a party to an attested document of its 
cution by himself is sufficient proof of its execution as against him 
(s. 70). 

^ 4. If the attesting witness denies or does not recollect the ex^ 
cution of the document, the execution may be proved by other evi¬ 
dence (s. 71), i.e., it may be proved under ss. 69 and 70. 

An. attested document, not required by law to be attested, may 
be proved as if it was unattested (s. 72). _ • t 

In order to ascertain whether a rignature, writing or seal is tnat 
of the person by whom it purports to hove been written or made, any 
signature, writing or seal, proved to have been written or made by 
that 1 person, may be compared with the one which is to be proved 
(s. 73). 

Public documents.—These are (1) documents forming the acts 
or records of the acts— 

(t) of the sovereign authority, 

(n) of official bodies and tribunals, and 

(Hi) of public officers, legislative, judicial and executive of any 
part of India or of the Commonwealth, or of a foreign country. 

(2) Public records kept in any State of private documents 
(s. 74). 

All other documents are private (s. 75). ^ . . 

Certified copies of public documents will be given by every pnb 
lie officer having the custody of them on payment of legal fees (s. 76). 
Such copies may be produced in proof of the contents of the 
documents of which they purport to be copies (s. 77). Certain public 
documents are proved in special ways, and not by certified copies. 
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These are Acts or Notifications of the Central Government or of the 
Crown Representative, or of any State Goveri^ent; proceedings of 
Legislatures; proclamations issued by Her Jlajesty or by the Privy 
Council; Acts or proceedings of the Legislatures of a foreign country. 
As to how they are to be proved see s. 78. 

Presumption as to documents.—Sections 79-85 and s. 89 pro¬ 
vide for cases in which the Court shall presume to be genuine certain 
facts about documents, that is, the Court is bound to accept those 
facts as proved until they arc disproved. 

1. As to a certified copy or other document which is declared by 
law to be admissible as proof of any fact, and which purports to be 
certified by an officer of the Central Government or State Government 
or by an officer in the State of Jammu and Kashmir who is duly 
authorised by the Central Government. 

The Court shall presume that it is genuine. It shall also pre¬ 
sume that the officer who signed or certified it held at the time the 
official character which he claims in it (s. 79). 

2. As to (1) a record of evidence in a judicial proceeding, or 

(2) a confession taken in accordance with law and purporting 

to be signed by a Judge or Magistrate or other officer authorized by 
law 

the Court shall presume— 

(t) that the document is genuine; 

(u) that any statement as to the circumstances under which it 
was taken is true; and 

(Hi) such evidence or confession was duly taken (s. 80). 

3. As to the London Gazette, or any official Gazette or the 
Government Gazette of any colony, dependency or possession of the 
British Crovra or a newspaper, or a private Act of Parliament print¬ 
ed by the King^s Printer, or a document coming from proper autho¬ 
rity, the Court shall presume that it is genuine (s. 81). 

4. As to a document which would be admissible in an English 
or Irish Court without proof of (a) its seal or stamp or signature, or 

(6) the official character of the person signing it, 

the Court shall presume (») that the seal, etc., is genuine, and 

(ii) that the person signing it held that official position which 
he claims in it (s. 82). 

5. As to maps or plans purporting to be made by the authority 
of Central Government or State Government, 

the Court shall presume that they were so made and are accurate 
(s. 83). 

6. As to (1) authorized law-books containing laws of any coun¬ 
try and 

(2) books purporting to contain reports of decisions of Courts 
of such country, 

the Court shall presume that they are genuine (s. 84). 
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7. As to powers-of-attoriiey executed before, and authenticated 
by, a notary public, or any Court, Judge, Magistrate, Indian Consul 
or representative of the Central Government, 

the Court shall presume that they were so executed and authenti¬ 
cated (s. 85). 

8. As to a document called for and not produced alter notice to 
produce, 

the Court shall presume that it was duly attested, stamped and 
executed (s. 89). 

Sections 86-88 and 90 provide for cases in which the Court may 
presume certain facts about documents, that is, the Court is at liberty 
to accept those facts as proved until they are disproved, or to call for 
proof of them in the first instance. , ■ 

1. As to a certified copy of any judicial record of a foreign 
country, certified by a representative of Her Majesty or of the Cen¬ 
tral Government, 


the Court may presume that it is genuine and accurate (s. 86): 

2. As to (1) auy book to wliich the Court may refer on a matter 
of public or general interest, and 

(2) any published chart or map produced for its inspection, 
the Court may presume that it was written and published by’the 
person, and at the time aud place, by whom or at which it purports 
to have been written or published (s. 87). '■ 

3. As to a message forwarded from a telegraph office, 

’ the Court may presume that it corresponds with the message for 
transmission at the ofBce from which it purports to be sent. 

But it shall not make any presumption as to the person by whom 

such message was delivered for transmission (s. 83). 

4. As to a document proved to be thirty years old and 
■produced from proper custody, the Court may presume 

{») - that the signature and every other part of such document, 
which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and , . i... 

(n) that it was duly executed and attested person by 

whom it purports to be executed and attested (s. 90). 

, Documents are in prosier custody if they are (t) m the place i 
which, and (ii) under the care of the person with whom, they would 
naturally be (tTu’d.), ' ,, 

Chapter VI.—Exclusion of oral by documentary evidence. 
"When (i) the terms of a contract, grant, or other disposition of pro- 
.perty have been reduced to the form of a document, or , 

(it) any matter is required by low to be in the foriii ot a docu¬ 
ment— , 

(I) ho evidence shall be given of the terms of (n) such contract, 
grant, or disposition of property', or (6) of such matter, 

except (»)'the document itself, or . i.* v i 

(it) secondary evidence ot its contents in cases in which sccom • 
ary evidence would be admissible (s. 91) ; ■ ■ ’ ' 
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(11) no evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instrument or their re¬ 
presentatives in interest, for the purpose of (t) contradicting, (n) 
varying, («») adding to, or (tv) subtracting from, its terms (s. 92). 

To rule (I) there are two exceptions:— 

(1) "When a public officer is required by law to be appointed in 
writing, and when it Ls shown that any particular person has acted as 
such officer} the writing by which he is appointed need not be proved 
(s. 91, Excep. 1). 

(2) Wills admitted to probate in India may be proved by the 
probate (s. 91, Excep. 2). 

The statement, in any document, of a fact other than the terms 
of a contract,- grant or disposition of property, or which is not re¬ 
quired by law to be in writing, does not preclude proof of such 
fact by any other means (ibid., Expln. 3). 

To rule (II) there are six exceptions. Oral evidence is admissible 
in the following cases:— 

(1) Any fact which would (i) invalidate any document, or (it) 
entitle any person to any decree or order relating thereto, may be 
proved, i.e., fraud, intimidation, illegality, failure of consideration, 
mistake of fact or law. 

(2) Any separate oral agreement as to any matter on which the 
document is silent, and which is not inconsistent with its terms, may 
be proved. 

(3) Any separate oral agreement constituting a condition pre¬ 
cedent to the attaching of any obligation under the document, may 
be proved. 

(4) A subsequent oral agreement to rescind or modify any such 
contract, grant or disposition of property, may be proved, except 
where such contract or grant is required to be in writing, or has been 
registered. 

(5) Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to such contracts, may 

- be proved if they are not inconsistent with its express terras. 

(6) Any fact which shows in what manner the language of the 
document is related to existing facts niay be proved. 

Persons who are not parties to a document or their representa¬ 
tives in interest may give evidence of facts tending to show a con¬ 
temporaneous agreement varying the terms of the document (s. 99). 

Construction of documents.-—Latent and patent ambigui¬ 
ties.—Sections 93-100 embody the rules as to the admissibility of 
extraneous evidence to interpret documents. Such evidence is inad¬ 
missible in the following cases.— 

1. When the language is, on its face, ambiguous or defective, 
evidence cannot be given of facts which would show its meaning or 
supply its defects (s. 93). 
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2. When tho lan^^agc is plain in itself, and when it appli^ 
accurately to existing facts, evidence cannot be given to show that it 
was not meant to apply to such facts (s. 94). 

Such evidence is admissible in the following cases.— 

1. When the language a plain in itself, but is unmeaning in 
reference to existing facta, evidence may be given to show that it was 
used in a peculiar sense (s. 05). 

2. When the language is meant to opply to any one, but not to 
more than one, of several persons or things, evidence may be ^ven to 
show to which of those persons or things it was intended to apply 
(s. 96). 

3. When the language applies partly to one set of facts and 
partly to another, hut the whole of it docs not apply corrcctiy to 
either, evidence may be given to show to which of the two it was 
meant to apply (s. 97). 

4. Evidence may be given as to the meaning of illegible, foreign, 
obsolete, technical, local and provincial expressions, abbreviations 
and words used in a peculiar sense (s. 98). 

PART m. 

PaODUCTION' AND EFFECT OF EVIDENCE. 

This Part deals with the production and effect of evidence. It 
comprises— 

(а) the question of burden of proof; 

(б) tho rules as to who is to give evidence and under what cir* 
cumstances; 

(c) the rules as to examination of witnesses; and 

(d) the effect of improper reception or rejection of evidence. 

Chapter VII.—Burden of proof.—-Whoever desires any Court 
to give judgment as to any'legal right or liability dependent on facts, 
which he asserts, must prove that those facts exist. The burden of 
proof lies on that person who is bound to prove any fact (s. I9I). 
The burden of proof in a suit or proceeding lies on fiiat person who 
would fail if no evidence were given on either side (s. 102). 

Sections 103-113 lay down the rules as to burden of proof.-- 

1. The burden of proof .as to any particular fact lies on that 
person who wishes the Court to believe it unless the law has provided 
that its proof shall lie on any particular person (s. 103). 

2. The burden of proving any fact in order to enable any per¬ 
son to give evidence of any other fact is on the person who wishes to 
give such evidence (s. 104). 

3. When a person is accused of an offence, the burden of prov¬ 
ing that his case falls within any exception in the Penal Code or any 
other law lies on him (s. 105). 

4. Wlien a fact is especially within the knowledge of any person, 
the burden of proving it lies on tilm (s. 106). 
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5. 'Wlien it is shown that a maa was alive within thirty years, 
the burden of proving that he is dead is on the person who affirms it 
(s. 107). 

6. When it is proved that a man has not been heard of for seven 
years by those who would naturally have heard of him if ho had been 
alive, tlie burden of proving that he is alive lies on the person who 
affirms it (s. 108). 

7. "When persons have acted os partners, or as landlord and 
tenant, or as principal and agent, the burden of proving that such 
relationship has ceased lies on the person who affirms it (s. 109). 

8. "When a person is in possession of any thing as owner, the 
burden of proving that he is not the owner is on the person who 
affirms that he is not the owner (s, 110). 

9. "When a person stands towards another in a position of active 
confidence, the burden of proving the good faith of any transaction 
between them lies on the person in active confidence (s. Ill), 

10. The fact that a person is born during a valid marriage 
between his mother and any man, or within 280 days after its disso¬ 
lution, the mother remaining unmarried, then unless non-access is 
proved, it shall be cottelusivo proof of his legitimacy (s. 112). 

11. A notification in the Official Gazette of a cession of British 
territory before the commencement of Part III of the Government of 
India Act, 1935, to any Indian State is conclusive proof that a valid 
cession took place at the date mentioned in the notification (s. 1X3). 

Three sections deal with ‘conclusive proof’ as defined in s. 4, viz., 
ss. 41,112, and 113. 

Section 114 lays down certain coses in which the Court may pre¬ 
sume the existence of any fact which it thinks likely to have happened, 
regard beiuff had (i) to the common course of natural events, (») 
human conduct, and {in) public and private business, in their rela¬ 
tion to the facts of the particular case (s. 114). See the section as 
to those cases. 

Chapter VIII.—Estoppel.—When one person has by his (o) 
declaration, (6) act, or (c) omission, 

(1) intentionally caused or permitted another person to believe 
a thing to be true, and 

(2) to act upon such belief,^ 

neither he nor his representative shall be allowed, in any suit or 
proceeding between himself and such person or bis representative, to 
deny the truth of that thing. 

The Evidence Act specially provides for the following estoppels— 

1. A tenant of immovable property or person claiming through' 
such tenant cannot, during the continuance of the tenancy, deny that 
the landlord had, at the beginning of the tenancy, a title, to such 
property (s. 116). 

2. A person, who came upon immovable property by tbo license 
of the person in possession thereof, cannot deny that the person so in 
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possession had a title at the time when such license was given 
{thid.). 

3. An acceptor of a bill of exchange cannot deny that the drawer 

had authority to draw or endorse (s. 117). ' ' * 

' But the acceptor of a bill of exchange may deny that the bill was 
really drawn by the person by whom it purports to have been drawn 
{ibid., Expln. 1). 

4. A bailee or licensee cannot deny that his bailor or licensor 
had, when the bailment or license commenced, authority to make such 
bailment or grant such license (ibid,). But if a bailee delivers the 
goods bailed to a person other than the bailor, he may prove that such 
person had a right to them as against the bailor if he is sued by the 
bailor (ibid., Expln. 2). 

Difference between estoppel and admission.— (1) Estoppel 
binds only parties and privies thereto. It cannot be taken advantage 
of by strangers. (2) Estoppel being a rule of evidence, an action 
cannot be founded on it. An action may be founded on an admission. 

Difference between estoppel and res judicata.—(1) Estoppel 
is part of the law of evidence and proceeds upon the equitable prin¬ 
ciple of altered situation; res judicata belongs to procedure and is 
based on the principle that there must be an end to litigation. 

(2) Estoppel prohibits a party from proving anything which 
contradicts the previous declarations or acts, to the prejudice of a 
party who, relying upon them, altered his position; res judicata pro¬ 
hibits the Court from enquiring into a matter already adjudicated. 

(3) Estoppel shuts the mouth of a party; res judicata ousts the 
jurisdiction of Court. 

Difference between estoppel and presumption.—An estop¬ 
pel is a personal disqualification laid upon a person peculiarly circum¬ 
stanced from proving particular facts; whereas a presumption is a 
rule that particular infereuces shall be draivn from particular facts, 
whoever proves them. Estoppel is that species of presumption where 
the fact presumed is taken to be true, not as against all the world, but 
as against a particular party, and that only by reason of some act 
done. 

Chapter IX.—^IVitnesscs.—All persons are competent to testify 
unless the Court considers that they arc prevented from understand¬ 
ing the questions put to them, or from giving rational answers to 
those questions, (o) by tender years, (b) extreme old agc,^ or 
(c) disease (s. 118). No particular number of witnesses is required 
for the proof of any fact (s. 125). 

Dumb witnesses .—A witness who is unable to speak may give hw 
evidence in any manner in which he con make it intelligible, e g-, by 
writing or signs. Such writing must be written and the signs made 
in open Court (s. 110). 
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Husband and wife .—Husband or wife (i) of any party to a civil 
suit, or (ti) of the accused in criminal proceedings, is a competent 
witness (s. 120). 

Privileged communications.—Certain witnesses cannot be com¬ 
pelled to disclose certain facts. The law excludes this evidence on 
the ground of public policy. 

1. Judge and Magistrate. — K Judge or Magistrate cannot, 
except on the special order of some Court to which he is subordinate, 
be compelled to answer any question, 

(i) as to his own conduct, or 

(li) as to anything which came to his knowledge, as such Judge 
or Magistrate. 

He may be examined as to matters which occurred in his presence 
while he was so acting (s. 121). 

2. Coinmunicaixons during marriage —A person cannot be com¬ 
pelled to disclose any communications made to him or her during 
marriage by any person to whom he or she is or has been married. He 
will not be permitted to disclose any such communication unless the 
person who made it or his representative in interest consents—except 

(i) in suits between married pe^ons, or 

(li) in proceedings in which one married person is prosecuted 
for a crime against the other (s. 122). 

3. Affairs of State. —No person can give evidence derived from 
unpublished official records relating to any affairs of State, except 
with the permission of the officer at the bead of the department con¬ 
cerned (s. 123). 

4. Official communications. —No public officer can be compelled 
to disclose communications made to him in official confidence, if public 
interest would suffer by the disclosure (s, 124). 

5. Information as to crime. — A Magistrate or a police or revenue 
officer cannot be compelled to say whence he got any information as to 
the commission of an offence (s. 125), 

6. Professional communications. —A barrister, attorney, pleader, 
or vakil, cannot disclose, without the client’s consent, 

(i) any communication made to him in the course and for the 
purpose of his employment; 

! (ii) the contents or condition of any document with which he 
became acquainted in the course and for the purpose of his employ¬ 
ment, or 

(lit) any advice given by him to liis client (s. 126). 

, Such protection from disclosure^ does not extend to— 

(t) any communication made in fiurtberanec of any illegal pur¬ 
pose; 

(ti) any fact observed by a barrkter, attorney, pleader, or vakil 
in the course of his employment, showing that, a,crime or fraud haa 
been committed, since the commencement of his, ei^plojTEent. 
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The principle of non-disclosure of professional communications 
applies to the clerks or servants of barristers, attorneys, pleaders, or 
vakils (s. 127). 

If a party to a suit gives evidence at his own instance he is not to 
he deemed thereby to have consented to a disclosure of professional 
communications by bis legal adviser; and if he calls any barrister, 
attorney, pleader, or vakil, as a witness he is only deemed to have con¬ 
sented to such disclosure if he questions him regarding it (s. 128). A 
person cannot be compelled to disclose any confidential communica¬ 
tion •which has taken place between him and his legal adviser unless 
he offers himself as a witness, in which case he may be compelled to 
disclose any such communications as the Court thinks necessary, in 
order to explain any e'vidence he has given (s. 129). 

Production of documents by witness.—A witness who is not 
a party to a suit cannot be compelled to produce 

(1) his title-deeds or any documents which might tend to crimi¬ 
nate him unless he has agreed in writing to produce them (s. 130); 

(2) documents in his possession which any other person would 
be entitled to refuse to produce if they ■were in his possession (s. 131). 

Criminating questions to a witness.—A •witness cannot be 
excused from answering any relevant question upon the ground that 
the answer •will tend (i) to criminate him, or 

(n) to expose him to a penalty of forfeiture. But such answer 
cannot 

(tt) subject him to arrest or prosecution, or 

(6) be proved against him in any criminal proceedings except 
a prosecution for giving false evidence (s. 132). 

Accomplice.—Illustration (b) to s. 114 says that an accomplice is 
unworthy of credit unless he is corroborated in material particmars. 
Section 133 provides that an accomplice shall be a competent witness 
against an accused; and a conviction is not illegal merely becai^e it 
proceeds upon the uncorroborated testimony of an accomplice (s. loo;. 
See Comment on p. 293 on this topic. 

Chapter X_Examination o£ witnesses.—The order of pro- 

duction and examination of witnesses is regulated 
Criminal Procedure Codes or by the discretion o£ the Coiirt (s. loo). 
The Judge may ask how a particular fact is relevant and admit tne 
e’vidence if he thinks the fact would be relevant. If the relevancy or 
a fact depends on proof of some other fact, such latter fact must oe 
proved first unless the party undertakes to prove it subsequently ana 
the Court is satisfied with such undertaking (s. 136). , 

The examination of a witness by the party who calls him is caiiea 
examination-in-chief. . , 

The examination of a witness by the adverse party is called cross- 
examination. . .. 

The examination of a witness subsequent to the cross-examination 
by the party who called him, is called re-examination (s. 137). 
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"Witnesses^ are first examincd*iu>chlef, then cross-examined, and 
then re-examined. The examination and cross-examination must 
relate to relevant facts, but the cross-examination need not be confined 
to the facts to ■which the witness testified on his examination-in-chief. 
The rc-examiuation must be directed to the explanation of matters 
referred to in cross-examination. If new matter is introduced in 
re-examination, the adverse party may further cross-examine upon 
that matter (s. 138), 

A person siuumoned to produce a document does not become a 
■witness and cannot be cross-examined unless he is called as a witness 
(s. 139). 

Witnesses to character may be cross-examined and re-examined 
(s. 140). 

The Court may permit the person who calls a witness to put any 
questions to him, which might be put in cross-examination by the 
adverse party (s. 154). This is only allowed if the witness proves to 
be a ‘hostile witness’, i.e., ouo who from the manner in which he gives 
evidence shows that he is not desirous of telling the truth to the Court. 

Leading questions.—Any question suggesting the answer which 
the person putting it wishes or expects to receive is called a leading 
question (s. 141). Such questions must not, if objected to by the ad¬ 
verse party, be asked in an exaniination-in-chief or in a re-examina¬ 
tion, except with the permission of the Court (s. 142). 

The Court will permit such questions— 

(1) as to matters which arc (») introductory, or (ti) uudisput- 
6d, or (tii) already sufficiently proved (s. 142), or 

(2) in cross-examination (s. 143). 

Evidence os to matters in ^vriting.—Section 144 enables the 
parties to put in force the provisions of ss. 91 and 92. Any witness 
may be asked whether any (a) contract, (b) grant, or (c) other dis¬ 
position of property, as to which he is giving evidence, was not in writ- 

and if he says that it was, the adverse party may object to such 
evidence being given until the document is produced or facts proved 
for the admission of secondary evidence. The same principle applies 
if a witness is about to make any statement as to the contents of a 
which, in the opinion of the Court, ought to he produced 

, A witness may be cross-examined as to previous statements made 
hy him and reduced into writing, without such ■writing being sho^wn to 
mm or proved; but, if it is intended to contradict him by the writing, 
attention must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of contradicting him 
(s. 145). 

Questions lawful in cross-lamination.—When a witness is 
cross-examined he may be asked any questions which tend— 

(1) to test his varacityj 

(2) to discover who he is and what is his position in life; or 
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(3) to shake his credit by injuring his character, although the 
answer to such questions might criminate him or expose him to a 
penalty or forfeiture (s. 146). 

Questions as to character.—If a question in cross-examination 
is irrelevant, except in so far as it affects the credit of the witness by 
injuring his character, the Court may compel the witness to answer Jt 
or warn him that he is not obliged to answer it. The Court in decid¬ 
ing whether a particular question is proper or not will have regard 
to the following considerations:— 

(1) Such questions are proper if the imputation conveyed by 
them would seriously affect the opinion of the Court as to the credi¬ 
bility of the witness. 

(2) Such questions are improper-^ 

(i) if the imputation which Aey convey relates to matters so 
remote in time, or of sueli character, that it would not affect, or affect 
in a slight degree, the opinion of the Court as to the credibility of 
the witness; 

(it) if there is a great disproportion between the importance 
of the impVitatioa made against the witness’s character and the 
importance of his evidence (s. 148). 

Such questions ought not to be asked unless the person asking it 
has reasonable grounds for thinking that the imputation which it con¬ 
veys is well founded (s. 149). If the Court thinks that any question 
was asked without reasonable grounds, it may, if it was asked by any 
barrister, attorney, pleader, or vakil, report his conduct to the High 
Court or other authority to which he is subordinate (s. 150). 

The Court may draw from the witness’s refusal to answer, the' 
luferenee that the answer if given would be unfavourable (s. 148). 

Questions that will be forbidden by the Court.— The Court 
will forbid 

(1) any question which it regards as indecent or scandalous 
unless it refers to facts in issue or to matters necessary to be known' 
in order to determine the facts in issue (s. 151) j 

(2) any question which appears to the Court (i) to be intend¬ 
ed to insult or annoy, or («) to be offensive in form (s 152). 

Answer to questions as tq character cannot be contradicted.— 
When a witness answers any question whicli is relevant in so far 
as it shakes his credit, no evidence can be given to contradict him.; 
but if he answers falsely he may be charged with giving false evi¬ 
dence (s. 153). Evidence, however, may be given (t) of a previous 
conviction if a witness denies it, or («) of facts tending to impeach 
his impartiality if he denies them (s. 153, Expln ). 

Impeaching the credit of witness.—Tlie credit of a witness 
may be impeached by the adverse party, or, with the consent of the 
Court, by the party who calls him in the following ways 

(1) By the evidence of persons who testify that they believe him 
to be unworthy of credit. _ 
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(2) By proof that the witness has been bribed, or has accepted 
the offer of a bribe, or has received any other corrupt inducement to 
give evidence. 

(3) By proof of former statements inconsistent with any part 
of his evidence which is liable to be contradicted. 

(4) When a man is prosecuted for rape or attempt to ravish, it 
may be shown that the prosecutrix was of generally immoral charac¬ 
ter (s. 155). 

Evidence in corroboration.—^When a witness whom it is intend¬ 
ed to corroborate gives evidence of a relevant fact— 

(i) he may be questioned as to the circumstances which he 
observed at or near the time or place at which such relevant fact 
occurred (s. 156). 

(li) any former statement made by such witness relating to 
the same fact at or about the time when the fact took place, or before 
any Authority competent to investigate the fact, may be proved 
(s 157). 

When a statement relevant under s 32 or 33 is proved, evidence 
may be given 

(1) to contradict or corroborate it, or 

(2) to impeach or confirm the credit of the person by whom it 
was made, as if he had been called as a witness and had denied upon 
cross-esamination the truth of the matter suggested (s. 158). 

Refreshing memory ,—A witness may refresh his memory by 
referring to 

(1) any writing made by himself 

(i) at the time of the transaction concerning which he is 
questioned, or 

(ii) so soon afterwards that the transaction was fresh in 
his memory; 

(2) any such writing made by another person and read by the 
witness and known by him to be correct, while his memory was still 
fresh; 

(3) professional treatises if he is an expert. 

A witness may, with the Court’s permission, refer to a copy of 
aui* document to which he might refer if it were produced, provided 
there is sufBeient reason for the non-production of the original 
(s. 159). Ho may also testify to facts mentioned in any such docu¬ 
ment, although he has no recollection of them, if he is sure that the 
facts Were correctly recorded in the document (s, 160). Any docu¬ 
ment to refresh memory must be shown to the adverse party, who 
may, if he pleases, cross-examine the witness upon it (s, 161). 

Production of document by witness.—A witness summoned to 
produce a document must, if it is in his possession or power, bring it 
to Court, notwithstanding any objection which there may be to its 
production or admissibility. The validity of such objection will be 
decided by the Court. The Court may inspect the document unless 
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it refers to matters of State or take evidence to determine its 
admissibility (s. 162). 

Notice to produce document.—Notice to produce a document 
is necessary, except in the six cases provided in s. 66, in order to 
make secondary evidence of its contents admissible. IVben a party 
gives notice to produce a document, and it is produced and inspect¬ 
ed by the party calling for its production, he is bound to give it as 
evidence if the party producing it requires him to do so (s. 163). If 
a party refuses to produce a document after notice, he cannot use it 
as evidence (i) without the consent of the other party, or (n) the 
order of the Court (a. 164). 

Court’s power to put questions.—The Judge may, in order to 
ascertain relevant facts, 

(1) ask any question (a) at any time, (6) of any witness or 
parties, (c) about relevant or irrelevant facts—though the judgment 
must be based on relevant facts only; 

(2) order the production of any documeent or thing. 

The parties cannot object to this course, nor can they cross- 
examine a witness upon any answer given in reply. 

The Judge, however, cannot 

(1) compel a witness to answer a question or produce a docu¬ 
ment which such witness would be entitled to refuse to answer or to 
produce under ss. 121 to 132 at the instance of the adverse party; 

(2) ask any question as to credit which it would bp improper 
for any other person to ask under s. 148 or 149; 

(3) dispense with primary evidence of any document, except 
where secondary evidence is admissible (s. 165). < 

Power of jury to put questions.—A juror or asse^or may piA 
any question to a witness, through or by leave of the Judge, wnic 
the Judge might put and which he considers proper (s. 166). 

Chapter XI.—Improper admission or rejection of evidence. 

The improper admission or rejection of evidence is not a grouim 

(1) for a reversal of the judgment, or 

(2) for a new trial of the case, 

if the Court thinks 

(») that independently of the evidence admitted, there was 
sufficient evidence to justify the decision, or ... t, 

(jt) that if the rejected evidence had been received it ougui 
not to have varied the decision (s. 167). 
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QUESTIONS. 

PART L 

Chapter I—PiiBUiutrARY. 

3. Explain briefly the structure of the Indian Evidence Act What do 
you understand by Lord Brougham’s observation “the law of evidence 
is the lex fori which governs the Court”? See Comment on s, 1, p. 3. 

2, Write a short note on the necessity and utility of rules of judicial 
evidence. See Summary, p. 346. 

“Rules of evidence are fetters on justice”. Comment on this. 

4, To what extent are the provisions of the Indian Evidence Act appli¬ 
cable to (a) affidavits presented to any Court, (b) proceedings before an 
arbitrator, (c) proceedings before a Court-martial? See s. 3, and Comment 
thereon. 

State some of the more important provisions of the law of evidence 
which are peculiar to criminal trials and inapplicable to the trial of civil 
cases. 

See sections relating to confessions and character. 

6. Is there any difference as to the effect of evidence in civil and crimi¬ 
nal prpceedings? See Comment, p. 16. 

■TT “The rules of evidence are in general the same in civil and criminal 
proceedings”, blention any three exceptions to the above statement. 

Ans.—The provisions relating to confession, dying declaration, character, 
and incompetency of parties as witnesses in certain cases, are peculiar to cri¬ 
minal law. The rules of evidence may be relaxed by consent of parties in 
civil matters, but not in criminal. In civil proceedings facts in issue are prov¬ 
ed by preponderance of evidence. In criminal proceedings they must be 
prov^ beyond doubt. See Comment p. 10. 

'-K Define ‘Court’, ‘Fact’, ‘Relevant fact’, ‘Fact in issue’, ‘Issue of fact’, 
‘Document*, 'Evidence*, ‘Proved’, ‘Disproved’. See s. 3. 

9. When is a fact said to be ‘proved’, and when is it said to be ‘disproved’? 

10. Distinguish between a 'relevant fact’ and a ‘fact in issue’. 

11. Distinguish between evidence and proof. See Comment, p. 7. 

12. When is a fact said to be relevant to another? 

13r tVhat is meant by the expression ‘relevancy* as referring to the admis- 
sibihty of evidence in judicial inquiries? See Comment, p. 5. 

14^What do you mean by presumption? See s. 4. 

'-What do you understand by ‘may presume’, ‘shall presume’, and ‘conclusive 
proof’? Sec s. 4. 

15. Is there any difference betueen presumption of law and presumption 
of fact? See Comment, p, 13. 

16. What do you understand by conclusive proof? Give some illus¬ 
trations when one fact is conclusive proof of another. See ss. 4, 41,112 and 113. 
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CuArTEE II.— Reixtakcy of Facts. 

Wliat is a “relevant fact”? See s. 6. 

Write a short note on res gestae. See Conunent on s. 6. 

19. Under how many and what headings are ‘relevant facts’ arranged in 
the Act? See the tabular statement on p. 347. 

20. When, and to what extent, Is the conduct of a party to a proceedmg 
relevaijt? See s. 3. 

'*21^ Discuss the law of conspiracy as laid down in the Evidence Act. See 
s. 10. 

22 When do facts not oth^wise relevant become relevant? Give illus- 
tratiop. See s. 11. ‘ 

"-23. Explain how evidence of alibi becomes relevant. See Comment on 
s. 11. 

24. Give two illustrations of facts whiA may be relevant under s. 11 only 
and not under any other section of the Evidence Act. See ills, to s. 11. 

25. What is the necessity for s. U of the Evidence Act? Does it not ap- 
parently^ake all facts relevant? See Conunent on s. 11, P 39.' 

'Jdf^'Evidence must be confined to the matters in issue”. State briefly the 
exceptions to this rule. Sections 6 toll are the exceptions. 

27. What facts are relevant in a suit in which damages are claimed? See 
s. 12. 

28. What facts are relevant when the existence of a right or custom is m 
question? See s. 13. 

29. Discuss whether a judgment not inter portes is admissible against'a 
third nprty. See Comment, p, 35. 

“SSy Discuss—“Evidence of the accused having committed crimes other 
than that with which he is charged is not admitted.” See Comment on s. 14. 

Discuss—“The fact of a person having once or many tunes m life 
done a particular act in a particular way does not make it more probabk that 
he has done the same thing in the same way upon another and diSeren 
occasion.” See Comment on s. 14. 

32. State when facts showing the existence of any state of ® 

body or bodily feeling are relevant evidence. Give apt examples to lUustra e 
your answer. See s. 14 and its illustrations. 

33. When is the previous conviction of an accused relevant? See s. 14. 
ExpIn. 2. 

34. What facts are relevant when the question is whether .an act was 
accidental or mtcntional? See s. 15. 

35. State the principal classes of facts which are declared to be relevant 
by the Evidence Act. See Summary, p. 349. 

'35r‘‘Helevancy and admissibility are not co-extensive terms . Give in¬ 
stances of and reasons for this rule. See Summary, p. 349. 

Define a statement and an admission. Under what circumstances, 
and for what purposes, are statements and admissions made by persons 
(whether parties to the suit or not), who are not called as witnesses, admissi c 
in evidence? See ss. 17-21. 
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38. '\^fhat arc “admissions"? Who can make them, and when can they 
be \ised by and on behalf of persoxu makmg them? ^Vhat is the evidentiary 
value of an admission? Sec ss. 17, 18, 21 and 31. 

39. Comment on the follov.ing.^“Admissions cannot be proved by or or> 
behalf of the person who makes them.” See s. 21, Exceptions. 

iC. Comment on the following.—“Oral admissions as to contents of a 
document are not relevant.” See s. 22. 

41. When are oral admissions as to contents of documents relevant? See 

8 . 22 . 

42. Under what circumstances is an admission in a civil case irrelevant? 
See s. 23. 

43. IVIien can documents marked “without prejudice” be admissible in 
evident? See Comment on s. 23. 

State the provisions of the Indian Evidence Act as to confessions. 
See ss. 24-30. 

o43f* Distinguish between an 'admission’ and a 'confession’ and state the 
rules regarding the admissibility and probative value of each. See Comment 
on s. ^ p. 60. 

WST IVhat are the provisions embodied in the Evidence Act regarding con¬ 
fessions? See ss. 24, 2S, 26, 27, 28, 29. 30. 

47. Wbat confessions cannot be proved against an accused person? See 
8s. 24. 25, 26. 

43. Discuss the safeguards which iJie Legislature has provided in order 
to make a confession admissible. See ss. 24, 25, 26. 

49. Can a confession made to a police-officer be proved as against an 
accused person? See s. 25. 

50. When and to what extent are statements made by the accused to a 
police-officer admissible? See ss. 26, 27. 

51. What evidentiary value %viU you assign to retracted confessions? See 
' Comment, p. 87. 

52. ^ what cases, if any, can the confession of an accused person be 
used against a co-accused? See s. 30. 

53. How far such confession may be taken into consideration in convict¬ 
ing the accused? See Comment p. 82. 

54. State the law regarding the relevancy or otherwise of confessions 
against the person making them. See & 30. 

, .BST* Comment on the following.—“Admissions are not conclusive proof of 
the matters admitted, but they may operate as estoppel.” See s. 31. 

56. State the cases in which statements of persons who cannot be called 
as wit^scs are relevant. See s. 32. 

“Evidence may be given of statements made by a person who is not 
actua^ called before the Court.” Give two illustrations. See s. 32. 

S.68. What IS a dying declaration? Enumerate the grounds on which dying 
declarations are admitted in evidence. If a person making a dying declara¬ 
tion happens to live, can the declaration be admitted in evidence? See Com¬ 
ment on s. 32(1). 

59. State the law on the subject of dying declaration? See Comment, 
p. 90. 
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60 Give illustrations of cases in which statements made by deceased 
•persons are allowed to be received in evidence. See s. 32, cb (1). 

61. Are entries in books of account alone sufficient to charge any person 
-with liabihty? When do they require corroboration as a matter of law, and 
when not? See s. 32, Comment, p. 101. 

62. In what cases and imder what conditions is a verbal statement of 
.opinion by a deceased person admissible as relevant to prove an allegation 
of a public right or custom? See s. 3^ cl. (4). 

63. Enumerate the cases in which evidence not taken by the Court try- 
mg the case can be put in? See s. 33. 

64. When is evidence given by a witness m judicial proceeding relevant 
in a subsequent judicial proceeding? See s. 33. 

65. Under what circumstances is a deposition of an absent witness ad- 
inissiM^ See s. 33. 

'-SSTOive some exceptions to the rule excluding hearsay evidence. See 
ss. 32 and 33. 

67. What are the conditions under which an entry in an official book or 
register stating a fact in issue becomes a relevant fact? What is the evident¬ 
iary value of the entry In a man's acoount-book in support of Ws c laim ? See 
ss. 34, 35. 

63. Are entries in books of account alone sufficient to charge any person 
with liability? When do they require corroboration as a matter of law and 
when not? See Comment on s. 34. 

69. State briefly the provisions of the Evidence Act with reference to (a) 
maps, plans or charts, and (b) finger impressions. See ss. 36, 45 and 83. 

'•"VO Nemo debet bis vexan upro «na et eaden causa. How is the principle 
expressed by this maxim discussed in the Indian Evidence Act? See s. 40. 

71. How far, imdcr what circumstances, and for what purposes, pre¬ 
vious jpdgments, orders and decrees be deemed relevant? See ss. 40-43. 

vTiT Res infer altos ocfte are generally irrelevant. State the exceptions to 
the rule. See ss. 11, 14, 40-43. 

73. In what cases are judgments not inter partes admissible in evi ence. 


i>ee ss. j * t, 

74. Describe and distinguish the legal effect of judgments declared to e 
■conclusive m subsequent trials by the Evidence Act. See s. 41. 

Nj75r Distinguish between a “judgment in rem" and a “judgment in 
imm” for the purposes of the Indian Evidence Act. Discuss the admissib ty 
and effect of such judgments respectively as evidence. See Comment on s. . 

76. Which judgments alone are to have a conclusive character? See s. 41. 

77. Is the judgment of a Court refusing probate a judgment tn rem? If 
so, wh^ If not, why not? See s. 4L - 

State in what cases, if any, and under what provisions of the Evidence 
Act, are judgments relevant, when such judgments are neither judgments tn 
rem nor admissible under the rule of re* judteafa. What is the pro a ive 
value of such judgments? See s. 42 and Comment thereon. 

79. In what cases are the acts of third persons admitted as evidence o a 
transaction? Give instances. See ss. 3^ 41-43. 
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80. Can transactions between third parties ever be relevant for or against 
parties to a suit? If so, when? Illustrate your answer by an example. State 
the general law on the subject See ss. 13,14 and 42. 

81. State the cases in which previous convictions of an accused are ad¬ 
mitted in evidence. See-ss. 8, 14 and 43. 

82. State upon what subjects the opinions of witnesses are admissible in 
evide^. See ss. 45-51. 

'•^37 State the exceptions to the rule that opimon evidence is not admissible 
in evidence. See ss. 45-51. 

84. How is a fact in reference to such opinion relevant when it is not 
otherwise relevant? See & 46. 

85. Distinguish between:— (a) expert evidence and ordinary evidence; 
(b) ambiguity and inaccuracy. See (o) s. 45; (b) s. 93. 

86. When are the opinions of persons who are strangers to a proceeding 
relevant under the Evidence Act? What is the probative value of such evi¬ 
dence? See ss, 45 and 51. 

87. How is a fact in reference to expert opinion relevant when it is not 
otherwise relevant? See s. 46. 

88. What facts are relevant when any right or custom is in question? 
See 8, 48. 


89. What qualifications must a witness, speaking as to relationship, 
poss^ See s. 50. 

What are the rules with regard to the reception of evidence of cha- 
^cter^ (1) a witness, and (2) a party? See ss. 52-55 and 32, cL (5). 

How far is ‘character’ relevant and admissible in evidence in (a) civil 
suits, (b) criminal cases. See ss. 52-55. Does the term ‘character’ m the 
Evidence Act differ from that given in English law? See Comment on s. 55. 

92. Discuss “In criminal proceedings, the fact that the accused person has 
a bad character is irrelevant.” See s. 53. 


PART IL—On Taoor. 

CoAFTEn III. —Facts which heed hot be proved. 

93. Are there any facts which though relevant need not be proved? See 
ss. 56, 58. 

94. Classify the facts of which judiaal notice is taken without formal 
proof. See s. 57. 

95. What is meant by "the rule of the road on land or at sea”? 

Ans.—This means the rule that horses and vehicles of all descriptions 
® ould keep to the left side of the road. At sea, the rule is that ships and 
on meeting, should port their helms, so as to pass on the (port) 
St side of each other; steam-boats should keep out of the way of sailing 
Ps; and every vessel overtaking another should keep out of its way. 

COAPTBR IV. —ObIL EVIDEHCE. 

L fully the rule that oral evidence must, in all cases, be direct. 

there any exception to the rule? Illustrate your answer by concrete exam¬ 
ples, See 8. 60. 



376 


THE LAW OF EVIDENCE. 


97. State how opinions of experts may be ascertained. Sec s. 60, cL (4). 

98. “In determining the admissibility of evidence, the production of the 
best ^idence should be exacted.” Discuss the above proposition. See s. 60. 

'95. What is the meaning of ‘hearsay evidence'? What are the reasons for 
not admittmg ‘hearsay’ as evidence? See Comment on s. 60, p. 151. 

CnArrsn V.—DoctmxxTAHY Evidence. 

100. What is meant by proving a document? See s. 61. 

101. What IS ‘primary evidence’? See s. 62. 

102. Comment on the following.—-‘‘Where a document is executed in 
counter-parts each coimter-part is primary evidence as against the parties 
executing it.” See Comment on s. 62. 

'vl03. How may the contents of a document be proved? What is meant by 
secondary ‘evidence’? State the general rules governing its admissibility. See 
as. 61, 63. 

104. When is a copy of a copy secondary evidence? See Comment on 
cl (3) of s. 63. 

105. Mention all the cases m which secondary evidence of the existence, 
condition or contents of a document may be given. See s. 65. 

106 When is a party entitled to give secondary evidence of a document 
without callmg on the party m possession of the same to produce it? See s. 6S. 

State the cases in which notice to produce need not be given to render 
secondary evidence of the contents of a docximent admissible. See s. 66. 

'Jfjf. What is meant by an attesting witness? See Comment on s. 68. 

108. How will you use ui evidence a document required by law to be 
attested? See s. 6S. 

109. How is such document to be proved if the attesting witness is dead 
or denies attestation? See s. 71. 

110. When the genuineness of a letter is in dispute what are the various 

kinds of evidence that may be laid before the Court to prove the handwriting 
See ss. 45, 47, 67 and 73. _ 

111. What are ‘public documents' and what are ‘private documents ac- 
cordmg to the Indian Evidence Act? See ss. 74, 75, 

How are ‘public documents’ proved? See s. 78. 

How may the judgment of a foreign tribunal be proved in India. 
See s 74(6). 

Give five instances of (o) rebuttable, (b) irrebuttable presumptions 
from the Indian Evidence Act. See ss. 79-85. 

113 Give a brief analysis of the documents which the Court is bound 
to presume to be genuine or accurate. See ss. 79, 85 and 89. 

114. What facts can the Court presume with regard to a document pro¬ 
duced before a Court purporting to be a confession made by an accused person 
and signed by a Magistrate? See s. 80. 

115. What facts can a Court presume with regard to a map or plan pur- 
portmg to be made by the author!^ of Government? See s. 83 

What facts can a Court presume without proof with regard to any pub¬ 
lished map or chart, the statements of which are relevant facts and which are 
produced for the Court’s inspection? See s. 87. 
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116. State the provisions of the Evidence Act with reference to telegraphic 
messages. See s. 88. 

117. What is the luturc of presumption as to a document called for and 
not produced without suiScient cause after notice to produce it? See s. 89 

118. How should ancient documents be proved? See s. 90. 

119. “Documents thirty years old are said to prove themselves.” Explain 
Its meaning and application. See s. 90. 

120. Explain ‘ancient document’, ‘proper custody’. See Comment on s. 90 

CuAPTEn VI.—Excnusiox of by Docdmtntaby Evidence. 

121. Discuss.—“What is in writing shall only be proved by the writing 
Itself’. Are there any exceptions to this rule? See s. 91. 

122. What are the provisions to the general rule enacted by the Evidence 
Act excludmg evidence of oral agreements or statements in the case of written 
contracts, grants, and dispositions of property, and matters required by law to 
be reduced to the form of a document? See ss. 91 and 92. 

State the exceptions to the rule that no evidence of any oral agree¬ 
ment or statement shall be admitted for the purpose of contradicting, varying, 
adding to or subtracting from, the tenns of a written instrument. See ss OZ 
and 99. 

_ 124. When the terms of a contract have been reduced to writing, can oral 
widence be given for construing the contract or ascertaining the intention of 
Ibe parties to it? Give reasons for your answer. See Comment on s. 92. 

123. How far-is evidence of intention and subsequent conduct admissible 
^ prove that a document in the form of a sale-deed is in reahty a deed of 
mortgage? See Comment on s. 92, p. 201. 

^ 126. State the rules as to the exclusion and admission of evidence to ex¬ 
plain or amend ambiguous documents. Explain and illustrate the maxim ^olsa 
oeTnonitmtio non nocct. See ss. 93-9a 

127. In what cases is oral evidence admissible to explain the contents of 
® “^^ent? See ss. 93-98. 

'>«8. ^ Explain the distinction between ‘patent ambiguity’ and 'latent am- 
iguity* in a document. See Comment on s. 93. 

PART III.—^PnODuenow and Effect or Evidence. 

__.» Chapter VII. —Burden of Proof. 

129. What is "burden of proof’? Give the rules by which it is regulated. 

ss. 101 - 111 . 

pi are the general prindples regulating the burden of proof?" 

1^1 answer by examples. See ss. 101-111. 

a-« ., ■ whom does the burden of proof as a general rule lie? What 

See ss. 102-111. 

in DaT+‘ , '^merate the instances in which the burden of proof is determinecT 

P^TOlar cases not by the relation of the parUes but by presumptions. 
^ ss. 107-111. 

ibe ibe rule of presumption as given in the Evidence Act when 

On is as to the death of a person known to have been alive within 
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'thirty years and also of a person who has not been heard of for seven years. 
See ss. 107 and 108. 

State shortly the rides of the fodian Evidence Act, as to burden of 
proof, in the following matters.—(a) Whether a man is alive or dead; (b) 
partnership; (c) tenancy; (d) principal and agent; (e) ownership; (/} legiti¬ 
macy. See ss. 107-8, 109, 110 and 112. 

135. State the nature of the evidence which can be led, under the Indian 
Evidence Act, to show that a person bom during the continuance of a valid 
marriage between his parents is not legitimate. See s. 112. 

136. Give instances of facts whidi are declared by law to be conclusive 
proof. See ss. 41, 112 and 113. 

137. State fully the subject of presumptions as dealt with in the Indian 
Evid«Ke Act. See ss. 79-99 and 112 and 113. 

'■^8. Comment on the following.—^“A noU£calion in the Gazette of India 
that any portion of British territory has been ceded to any Native State, Prince 
or Ruler, shall be conclusive proof that a valid cession of such territory took 
place at the date mentioned m such notification.” See Comment on s. 113. 

139. Mention the prmcipal presumptions, derived from the common course 
of things, and give Ulustratloos to show how such presumptions may be 
explained away in particular cases. See s. 114 and illustrations. 


y* Cbaptsb VIII.—EarorpsL. 

'l«l. Explain the doctrine of estoppel. What cases of estoppel by conduct 
ate provided by the Evidence Act? See s. 115, and Comment on p. 255. 

141. Discuss the principle upon which the rule of estoppel as laid down in 
the Evidence Act rests. See Comment, p. 254. 

142. Is intention a necessary element m order that a person should be 
estopped? See Comment, p. 261. 

si®. What are the three classes of estoppel according to English law, and 
how many kinds of these are recognised in the Indian Evidence Act? See 
Consent on p. 256. . . , e 

'*^44. Distinguish 'estoppel' from presumption’ and from ‘admission. See 
p. 25^ 

"145. Distinguish between ‘estoppel’ and 'res judicofo'. See Comment, p. 


146. Does the doctrine of estoppel apply to minors? If so, tmder what 
circumstances and subject to what limitation? See Comment on p. 260. 

147. How far is representation relating to a promise in future bmding as 
an estoppel? See Comment on p. 261. 

148. Can mere silence ever amount to an estoppel? See Comment on 


p. 264. 

149. Discuss “A fraudulent intention is by no means necessary to create 
an. estoppel”. See Comment on p. 262. 

150. How far and under what circumstances are tenants, bailees, and 
licensees permitted to deny the title of their landlord or licensor as the case 
may be? See ss. 116 and 117. 

Can a tenant prove that his landlord's title has ceased? See Comment, 
p. 269. 
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CuAFTER IX.— •Witnesses. 


151. State the law relating to competency and compellability of witnesses. 
See ss. 118,120 and 133. 

152. IVhat constitutes incompetency to ^ve evidence? See s. 118. 

153. Can a lunatic or a dumb person be a competent witness See ss. 
118, Expln, and 119. 

154. When can a witness be allowed to answer questions in writing? See- 
s. 119^ 

155. What are privileged communications? State the circumstances imder 
which the privilege can be claimed. See ss. 120-131. 

156. State in detail the circumstances under which the Indian Evidence 
Act excuses witnesses from answering questions put to them in Court. See- 
6S 121-130. 

157. What communications are witnesses not permitted or compelled to- 
disclose? Compare the English and Indian law as to the admissibility of wife’s 
evidence for or against her husband in civil and criminal cases. See s. 122 and- 
Comment thereon. 


158. May a wife be compelled to give evidence against her husband in a 
civil or criminal case? See ss. 120 and 122. 

159. What professional communications between a party and his legal 
adviser are protected from disclosure? See s. 126. 

160. When are professional communications not protected? See s. 126r 
provisos ( 1 ) and ( 2 ). 

16L When is a party said to have waived privilege? See s. 128. 

■^5^ What privileges, if any, ran be claimed by the following persons il 
“Ued as witnesses.—(1) Judges; (2) married persons; (3) policemen; (4) pub- 
“c and (5) legal advisers? See ss. 121, 122, 124, 125 and 126. 

What questions would a witness (neither professional nor official) be 
refusing to answer? See ss. 122; 130-132 and 148. 

Section 133 of the Evidence Act says: “A conviction is not illegal 
because it proceeds upon the uncorroborated testimony of an accom- 


lustration (b) to sec. 114 of the Evidence Act states; 

A Court may presume that an accomplice is unworthy of credit unless he- 
®^*^borated in material particulars”. 

«econcile the above two propositions. See Comment on these two sections. 
165. State the Indian and Engbsh law in respect of legahty of wnvicting 
person on the imcorroborated testimony of an accomplice. Cite 
es mustrating the principles laid down by the Supreme Court of India on- 
^ ject. See Comment on ss. 114 and 133. 

^°™Pare the confession of a co-accused with the testimony of an 
P "ce. See Comment on pp. 82 and 293. 
of provision of the Evidence Act with reference to production 

“0 deeds by a witness. See ss. 13t^ 131. 

Erou*^' ^ witness be excused from answering any question upon the 
that the answers will criminate him? See s. 132. 
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169. Discuss the question of the quantity of evidence required for judicial 
‘decision in India in civil and cruninal eases and compare the provisions made 
in the Evidence Act with the English law on the subject. See s. 134 and 
■Comment thereon. 


/* CnArxETi X — Exauihation or Witnesses. 

'•^70. Explain ‘examination-in-chieF, ‘cross>examination,’ and ‘re-exam- 
inati<m’. See s. 137. 

-ifl. What are the principal rules regarding the kin^ of questions that 
may be asked in exammation>in>chief, cross-examination, and re-examina- 
tionT^See s. 138. 

'*^2. What is a 'Leading Question'? %Vhat difference is observed and al¬ 
lowed regarding the right of parties to a suit about putting ‘leading questions’ 
-to a witness? See ss. 141-143. 


173. What course should you, as a pleader, adopt, if you wished to dis¬ 
credit a witness, by showing that he had made a contradictory deposition in 
anodijr suit? See ss. 145, 155, cL (3). ' ’ 

'■'174. What questions affecting the credit of a witness by injuring his cha¬ 
racter are respectively proper and improper? Sec s. 148. 

175. Is it open to a party to discredit his o-wn witnesses, or to put leading 
questions to them? See ss. 142, 143, 154 and 155. 

176. State the rules regarding cross-exammation of a witness by his 
previous statement. See s. 145. 

'-if?. For what purposes and at whose instance are former statements of 
■& witness under examination admissible under the Evidence Act? ■ See ss. 145, 


157,160 and 161. 

178. What questions can bo put in cross-examination? See ss. 146, 148. 

179. Write a short note on cross-examination as to credit. See ss. 146, 


147,^ and 149. 

'■180. In what ways may the credit of a witness be impeached? See ss. 146, 
153 and 155. 

181. When can the Court compel a witness to answer the question intend- 
■ed to affect his credit by injuring his character? See s. 147. 

182. When a witness is under examination, (a) what questions and m-, 
quines may be forbidden, and (b) what questions must be forbidden by the 
Court? See ss 148-152. 

183. In a civil case are there restrictions on the question •which may be • 
asked in cross-exammation? Has the Judge power to exclude any question? 
If so, in what cases? See ss. 148-150. 

-184. Under what circumstances can the Court interfere with the cross- 


exammation of a witness? See ss. 148-152. 

185. What provision is made m the Evidence Act to prevent an abuse of 
-the privilege granted to a counsel to put discrediting questions to a witness 
m cross-exammation? See ss. 149-150. 

186. What evidence of a witness is liable to contradiction? See s. 153. 

187. How far is it permissible to give evidence to contradict answers given 
by a J^itness to questions to test bis veracity? See s 153. 

When may a parD' cross-examine his own witness? Explain ‘hostile 
■witness’. See s. 154 and Comment thereon. 
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189. Who can impeach the credit of a witness, and how? See s. 155. 
'iS^ Enumerate the circumstances \inder which expert opinion is rele¬ 
vant, and state how such opinion may be ascertained. See ss. 45, 46 and 159. 

191. When may the previous statement of a witness be proved in order 
to corroborate his testimony? See s. 157. 

192. Is there any and what means of discrediting the deposition of a 
witaess.in a prior Judicial proceeding? See s. 158. 

193. What is meant by a witness ‘refreshing his memory’? What docu¬ 
ments may be used for this purpose? What is the right of the adverse party 
as to any writing used to refresh memory? See ss. 159-161. 

194. What are the powers of a Judge to put questions to a witness or 
order production of any document? See s. 165.* 

195. What is the object of th© I^egislalure m so empowering the Judge? 
See Comment on s. 165. 

COPTER XI. —^Improper .Vdmissios and ttcJECiioir or EvIDE^'CE. 

IsC Comment on the following:—“The improper admission or rejection 
ot evidence shall not be ground of itself /or a new trial”. See s. 167. 

197. When can a Judge order a new trial on the ground that the provi¬ 
sions o! the Indiaii Evidence Act have not 'been followed? See s. 167. 
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Abbreviations— 

ovidcnco to ehow meaning of, o. 98, p. 217. 

AbUlty— 

of witneaa, Croas>oxaminnt!oa <liroctod to tost, s. 140, p. 317, 
Absence— 

of circumstoncca, burden of proving, s. 105, p, 224. 
presumption of death from, s. 107, p. 227, 

Acceptor— 

of bill of exchange, estoppel of, a. 117, p. 272. 

.Access— 

between married persona bearing on legitimacy, a, 112, p. 238. 
Accession— 

of Sovereign of United Kingdom, judicially noticed, s. £7(3), p. 145. 
to offioGS, etc., of Indian public office, judicially noticed, a. 57 {7), p. 145. 
Accident- 

facts abowing, a, 16, p. 42. 

Accomplice- 

evidence of, a. 114, Ul. (5), p. 240; a. 133, p. 292. 

Acconnbbooks— 
entries in, p. 101, 
relevancy of, s. 34, p. 116. 

Accused— 

conduct of, relevant, a. 8, ill. (e), p. 19. 

confession by, when irrelevant, a. 24, p. 67. 

refusing to answer questions, e. 114, ill. (A), pp. 241, 252. 

Act^— 

accidental, s. 16, p. 42. 

of conspirators, how far relevant, a. 10, p. 26. 

Central Legislature, reletenoy of, a. 37, p. 120. 

Farhoment, bow proved, a. 37, p. 120. 

when judicially noticed, a. 67(2), p, 144, 
presumption as to copies of private, s. 81, p. 178. 
statemeiits made in recitals of, s. 37, p. 120. 
proof of, 8. 78, p. 174. 

Admiralty jurisdiction- 

relevancy of certain judgments in, s. 41, p. 123. 

Admissibility of evidence- 

judge to decide, s. 136, p. 301. 
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Admission— 

by co^dofcndants, a. IS, p. 49. 

counsel, pleader or attorney, p. 40. 
guardian ad UUm, s. 18, p. SO. 
partner, a. 18, p. 40. 

party in reproaontativo character, a. 18, p. SO. 
party to procoodinga or hia agent, s. 18, p. 48. 
person interostod in Bubjoet>nmtt«r of procoodinga, a. 18, p. 50. 
person from whom interest derived, a. 18, p. 50. 
princip^ and Buroty, a. 18, p. 60. 
doEaition of, s. 17, p. 40. 
improper, of evidence, b. 167, p. 343. 
facta admitted need not bo proved, a. 58, p. 147. 
made without prejudice, p. 50. 

not allowed, when there ia condition that iia ovidonco shall not bo given, a. ‘SA, 
p. 50. 

not eoncluaivo proof, but may ostop, a. 31, p. 01. 
of ezoGUtion by party to atteetod document, a. 70, p. ICS. 
proof of, against persona making it, a. 21, p. 53. 

or on boholf of peraons making it, a. 21, p. 53. 

Admitted fact»— 

need not be proved, a. 68, p. 147. 
not conclusive proof, but may eatop, a. 31, p. 91. 
of execution by party to atteated document, b. 70, p. ICS. 
proof of, against pereons making them, 9, 21, p. 53. 

hy or on behalf of persons making them, a. 21, p. 63. 

Adoption- 

statement as to existence, s, 32(6), pp. 93, 107. 

Advocates— 

names of, judicial notice of, a. 57(72), p. 145. 

Affairs of State— 

admiseibility of evidence of, a. 123, p. 280. 

Affidavits— 

whether receivable in evidence, p. 4 
Affirms— 

ho who, must prove, s. 101, p- 220. 

Agent— 

admission by, a. 18, p. 48. 

burden of proof as to relationship of, a. 109, p. 229, 

conduct of, s. 8, p. 18. 

production of document by, s. 131, p. 290. 

Agreement- 

contemporaneous, varying document, e. 99, p. 218. 
oral evidence to vary written, s. 92, p. 195. 

Amblgnoos document— 

exclusion of evidence to explain, a. 93, p. 214. 
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Amount to daiiiages*- 

I'clovancy of facta in, s, 12, p. 32. 

Ancient documents-^ 

presumption as to, a. 90, p. 182. 
secondary evidence of, p. 185. 
tnnoying qncstions— 

Court to forbid, a. 152, p. 321. 

Appointments-^ 

evidence of, a. Di, Expl. 1, p. 187. 

to pubLo offices, judicial notice of, a. 57(7), pp. 145, 14C. 
Airbitrators-— 

Act not applicable to proceedings before, s. t, p. 4. 

Art— 

opinions of experts on pointe of, s. 45, pp. 132, 133. 

.\rticlcs ol Wai>— 

judicially noticed, s. 57(3), p. 144. 

Assessors— 

right of, to put questions, 6 1C5, p 342. 

Attested docamentA— 

admission of execution by party, s. 79, n. 168. ’ 

presumption as to, a. 89, p. 182. 

proof of, not requited by law to bo ittcsted. s. 72,^p. 1C9. 

required by law to be attested, a. 68, p- 163; s. 70, p. {C8. 
Attesting witness- 

denying execution of document, e. 71, p. 169. 
when need not be called, s. 69, p. 167. 

Attorney- 

admissions of fact by, p. 49. 

communications to, when privileged, a. 126, p. 285. 
insulting questions put by, s. 150, p. 320. 
name of, judicial notice of, a, 51(12), p- 14S. 
notice to produce documents, s. 66, p 161. 

Antbentf cation— 

of power-of-ottomey, 8. 85, p. 180. 

Bad character— 

not relevant in criminal proceedings, except in reply, s. .54, p. 141, 
Bailee- 

estoppel of, B. 117, p. 272. 

Barristcra— 

communications to, when disctosablc, s. 126, proviso, p. 285. 

privileged, s. 126, p. 285. 

i nsulting questions put by, without reasonable grounds, may be reported 
High Court, s. 150, p. 320. 
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Benami traobactlons— 
proof of, p. 198. 

Bill of exchange-* 

estoppel of acceptor of, s. 117, p. 272. 
presumption as to, a. 114, ill. (c), pp. 240, 249. 

Birth— 

during marriage, conclusive proof of legitimacy, a. 112, p. 236. 
Bodily feeling— 

facta shotnng existence of, s. 14, p. 37. 

Books— 

entries in, of accoimt when relevant, a. 34, p. 115. 
presumption as to, general, s. 87, p. 181. 

of law, 8. 84, p. 180. 

reference to, by Courts, for judicial notice, a 57, p. 144. 
experts, s. 159, p. 33. 

Bribe- 


credit of witneaa impeached by showing, a. 155(2), p. 325, 
Burden of proof— 


aa to benami transaction, p, 198. 

death or otherwise of absent persons, ss. 107, 108, p. 227 
foot especially within knowledge, s. 108, p. 228. 
foot to be proved to moko evidence admissible, s. 104, p. 224. 
good faith of transaction between persons in fiduciary relation, s. Ill, 
p. 233. 


landlord and tenant, s. 109, p. 229. 
ownership, s. 110, p. 229. 
particular facts, s. 103, p. 223. 
partners, s. 109, p. 229. 
pnncipal and agent, a. 109, p. 229. 
who affirms must prove, a. 101, p. 220. 
on whom hes the general, s. 102, p. 222. 

^ case of accused is within exception of the Penal Code, a. 105, p. 224. 
is. 8. 101, p. 220. 

Business— 


entries in books kept in course of, s. 34, p. 115, 
existence of course of, s. 16, p. 45. 
statement made m course of, s. 32, cl. (2), pp. 93,100. 
“ystanders- 

etatement of, p. le 
Capacity— 

Ce, invalidating document, s. 92, proviso 1, pp. 196,204. 

'^Icatnr^— 

a. 3, ill., p. 6. 

L. K-ia *^”*“‘* PP- 
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Ccrtiiled copies— 

of foreign judicial records, s. SO, p. ISO. 

publio documents, s. 65, p. 157; s. 76, p. 173. 
presumption os to gonuincacEa of, a. 70, p, 17J. 
proof of documents, b. 77, p. 174. 
secondary evidence, a. 63, p. 154. 
what arc, s. 76, p. 173. 

Cession of territorj'— 

concIufii\-o proof of, fl. 113, p. -40. 

Character- 

os aHocUng domngca, a. 55, p. 143. 

cross-ozonunation and ro-exommation of witnesses, to, s. 146, x>. 300. 
doiimtlon of, a. 55, Ezpln., p. 143. 
evidence of, in civJ cases, a. 52, p. 140. 

criminal eases, a. 53, p. 141. 
previous hod character not rolov&nt, a. 54, p. 141. 

Charitable toondatlon— 

opinion as to constitution of, a. 40, p. 138. * . 

Charts— 

presumption as to, a. 87, p. idl, 
relevancy of statements 10, 8. 36, p. 110. 

CbUd— 

estoppel not to affect, p. 260. 
evidence of, a. 118, p, 274. 

Clerk- 

communication to, of legal practitioners, a. 137, p. 288. 

Clergymen— 

statement by, as to marriage, e. 32, ilL If), p. 64, 

Cllen^^ 

when compellable to disclose confidential communications, a. 128, p. -59. 
not so compellable, s, 120, p. 289. 

Co^ccused— 

confessions of, a. 30, p, 81, 

Co-defendants— 

admissions by, p. 49, 

Collusion— 

in obtaining judgment, s. 44, p. 139. 

Comparison— 

of handwriting, aignatuxe, etc., s. 73, p. 170. 

Competency of witnesses— 

B. 118. D. 274. 
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Complainants 

conduct of, how far relevant, s. 8, p. 18. 

Conipnlslon of witnesses— 

incriminating documenta, s. 130, p. 290. 
tUlO'dceds, s. 130, p. 290. 
to gho crmunatuig replies, as. 147,148, p. 318. 
make criminating statements, s. 132. p. 291. 
produce documents of others, s 131, p. 290. 

CoDCloslve proof- 

admissions are not, a. 31, p. 91. 
judgments, how far, s. 41, p. 123. 
meanmg of, a. 4, p 12. 
of cession of territory, s. 113, p. 240. 
legitimacy, s. 112, p. 23C. 

Conduct— 

accompanymg admissions os to bodily state, s. 21, p. 03. 
dednition of, a. 8, Expln. 1, pp. 18, 22. 
evidence of, for construing writing, p. 202. 
how far material in construction of documents,'pp 21, 22, 
relevant, s. 3, p. 18. 

Confessions— 

caused by inducement, threat or promise, s. 24, p. 57. 
definition of, p. 6S. 

distinction between admission and, p. 60. 
judicial and estra.judicial, p. 58. 

made after removal of impression causocl by inducement, threat or promise, 
s. 28, p. 79. 

made while in custody of police-officers, s. 20, p. 67. 

to police-officers, s. 25, p. 05. 
of co-accused, a. 30, p. 81. 
presumption as to, e. 80, p. 176. 
retracted, p. 87. 

under promise of secrecy, s. 20, p. 79. 

Confidence- 

burden of proving good faith in cases of octu'e, s. Ill, p, 233. 

Confidential cornmnnlcatlon^— 

barristers, attomoya, vakils, pleadeiB, a. 126, p. 285. 

clerks of legal advisers, s. 127, p. 288. 

husband and wifo during coverture, s. 122, p. 279. 

interpreters, s. 127, p. 283. 

judges, magistrates, s. 121, p. 277. 

mukhtears, p. 258. 

or professional communications as to affairs of State, s. 123, p. 280. 
Consideration- 

want of failure of, invalidating document, s. 92, proviso 1, pp. 196, 200. 
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Conspiracy— 

agroement, but nob direct meeting, necessary, p. 28. 
what constitutes, p. 27. 

Conspirators— 

acts of, 3. 10, p. 26. 

Construction of documents— 

acts of parties how far relsvant, p. 22. 

Consul— 

certificato of Indian s. 78, (fi), p. 173. 

Contemporaneous agreement— 
varjmg document, a 99, p. 218. 

Contemporancons statements— 

formmg part of tho same transaction, s 6, p. IS. 
ijontenta of documents— 
how proved, a fll, p. 153. 

in wliat coaoa secondary evidence admissible, s. C3, p. 15t. 
relevancy of oral admissions as to, s. 22, p. 5<i> s. 60, p. 149; i 
Continuance- 

presumption in favour of, s. 109, p 229. 

Contracts— 

grants, or other dispositions of property, evidence of terms of 
exclusion of evidence of oral agreoment, a. 92, p- 195. 
Contradiction— 

of answers xefcrriag to credit, s. 155, Expln.. p- 325. 

testing voracity, a. 153, p. 332. 
relevant facts, s. 15S, p. 332. 
witness by a UTiting, s. 145, p. 312. 

Conversation— 

statement forming part of, b. 39, p. 121. 

Copied" 

of foreign judicial records, presumption as to, a. 66, p. 180. 
Copy— 

of document, for refreshing rocrooiy, s. 139, p. 333. 
pnvato Act, presumption os to, s. 81. p. 179. 
Corroboration— 

of anronsplico, s. U4, ill (5), pp. 240, 247; s. 133, p. -9— 
compUinout m rape cases, pp. 232.326. 
e«dpnc« of relevant facts, s. 150, p. 328. 
rctevant facts, s, 158, p. 332. 

teatunoay, by proof of former staterocnls, s. 1‘'7, p. - • 
Corrupt indocrnient— 

ofrfp*<i to Miifww. s. IWt2), p. 323. 


I. 144, p. 311. 


,B. 91, p. 187. 
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Counsel- 

admissions by, p. 49. 

Counterpart— 

documents executed in, s. 62, I, p. J53- 

Course of business- 

existence of, s. 16, p. 4S. 

facts showing statements made in, s. 32 (2), pp. 93, 100. 

Course of proceedings— 

Parliament, judicial notice of, b. 67 (4), p. 145. 

Court- 

discretion of, as to order of witnesses, s. 135, p. 300. 

meaning of, a. 3, p. 4. 

proof of incompetoncy of, s. 44, p. 129. 

to forhid indecent questions, s, 151, p. 321. 

insultmg questions, s. 162, p. 321. 
what fact, takes judicial notice of. a. 57, p. 144. 
questions may be put by, a. 165, p. 339. 

Court-martial— 

applicatioo of Act to judiuat proceedings before a, a. 1, p. 3. 

CoTertnr&— 

privilege of etatoments during, s. 122, p. 279. 

Credit of witness- 

contradictory evidence, use of, to attack, a. 153, p. 322. 
crosa-examination as to, a. 146, p. 316. 
impeaching of, ways of, a. 155, p. 325. 

proof of corroborative or contradictory evidence tending to impeach, a. 168, 
p. 332. 

Criminating anawer— 

witness not excused from answendg on ground of, a. 132, p. 291. 
Cross-examination— 

as to character, s. 146, p. 316. 

previous written statements, a. 145, p. 312. 
by a party of his own witnesses, s. 164. p. 323. 
compulsion to answer questions, ss. 147, 148, p. 318. 
leading questions allowed in, b. 143, p. 310. 
meaning of, s. 137, p. 303. . 

must relate to relevant facts, s. 138, p. 303. 
not allowed of a witness producing document, a. 139, p. 309. 

confined to facts in examinationdn.chief, s. 138, p. 303. 
on new matters introduced in re-exanuoation, a. 138, p. 303. 
to discover status of witness,«. 146. p. 316. 

shake credit by injurmg character, s. 147, p. 313. 
test veracity, b. 146, p. 310. 
upon onswer to judge’s question, a. 165, p. 339. 

writing with which memory is le&eshod, 8.161, p. 335. 
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Crowd— 

statements made by, a, 9» ill. {/), p. 25. 

Crown BepresentatiT&— 

acta of—^bow proved, a. 78, p. 174. 

Custody of accnsed— 

by police, confessions made during, a. 25, p. 67, 

Custody of doctunents^ 

presumption as to, a. 90, p. 182. 

Custom- 

proof of, varymg written contract, a. 92, proviso (5), pp, 196, 212, 
relevancy of opinion as to existence of general, a. 4S, p, 137. 
statement as to the existence of, e. 32(4), pp. 93, 104. 
what facta are deemed relevant in proving existence of, s. 13, p. 32. 
13 a, pp. 31,126. 


Customary Incldeuts— 

evidence to annex, s. 92, proviso (5},pp. 196, 212. 

Bamagefr— 

character as affecting, s 55, p. 143. 
relevancy of facts in suits for, s. 12, p. 32. 

Death— 

dying declaration as to cause of, s. 32(f), pp, 9-> 96. 

presumption of, from seven years’absence, a. 108, p. 227. 

statement by deceased S3 to cause of death, s. 21 (f), p. 63, s. 32, pp* *>» 

Deceased person- 

statements by, when relevant, s. 32, pp. 92, 96. 

Deception— 

confession caused by, s. 29, p. 79. 

Declarations— 

against mterest, s. 21, p. 53. 

Decree- 

relevancy of, 6. 40, p, 122. 

Deed— 

statements made in, s. 32(7), pp. 93, 109. 

Delectivo document- 

exclusion of evidence to explam, s. 93, p. 214. 

Delay— _ ^ „ 

statement of persona who cannot bo called without, s. 3-, p* 


special, of police ofBcers, s. 159, p. 333. 

for xelieshiog memory, p* 333. 

Diplomatic agent— 

certiiied copies by, s. 78(^, p. 175. 
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Discretion of Court- 

os to order of witnesses, s. 135, p. 300. 

Discovery of fact— 

Milidotcs confession, s. 27, p. CO. 

Dlsprored- 

meaning of, s. 3, p. 13. 

Document— 

admissibility of, p. 14. 
ambiguous, meaning of, a. 03, p. 314. 

colled for and oxominod, must bo put in in evidence, s. 1C3, p. 338. 
coricatuio is a, s. 3, ill., p.O. 
certified copies of, s. 77, p. 174. 

contents of, when proved, by oral ovidcocc,^. 22, p. 50; a. GS(S), p. 153, a. 144, 
p. 311. 

construction of, acta of parties, not to ofleot, p. 22. 

definition of, a. 3, ills., p. 0. 

oxecutod in counterpart, a. 02, p. 153. 

judge to order production of, a. 165, p. 330. 

map la a, a. 3, dl., p. 0. 

meaning of, p. 0. 

sot proved by oral ovidenee, s. CO, p. 149. 
pteaunptiooa oa to, a. 79, p. 175. 
primary evulenco of, a. 02, p. 163. 
private, a. 75, p. 173. 

production of, certified copies of, a. 77, p. 174. 
documents, a. 131, p. 290. 

with objection, a. 102, p. 330. 
title-deeds, a. ISO, p. 290. 

proof of, required by law to bo attested, a. 68, p. 163; a, 70, p. 168. 
proved by primary or secondary ovidcnco, a. 01, p. 153; a. 64, p. 1S7. 
public, a. 74, p. 171. 

secondary evidence of, a. 65, p. 157; s. 06, p. 101. 
statements mads in, a. 33(7), pp. 93,109. 
thirty years' old, a. 90, p. 182. 

Documentary evldcnco— 

exclusion of oral evidence by, ss. 91, 92, pp. 187, 214. 

Dmnken person- 

confession by, a. 29, p. 79. 

Dnmb witness- 

mode of givmg evidence by, a. 119, p. 276. 

Dying declaration— 

as to cause of death, a, 32(2), pp. 93, 96. 
for refreshing memory, p, 333. 

Dnactments— 

repeal of, a. 2, p. 4. 
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in books of account, -when relevant, s. 34, p, 115. 
public or official books, a. 36, p. 117. 

Estoppel- 

admissions may operate as, s. 31, p. 91. 
by attestation, p, 265. 
election, p. 264. 
recital in a deed, p. 264. 
remaining silent, p. 264. 
standing by, p. 264. 
taking particular position, p. 2C5. 
constructive, p. 265. 
created by cheque, p. 265. 

crediting cheque, p. 265. 
definition of, a. 115, p. 264. 
difference between, and presumption, p. 256. ' 

—and rtsjuduata, p. 256. 

—and waiver, p. 256. 
equitable estoppel, p. 259. 
family arrangement, p. 266. 
feeding the, p. 266. 

fraudulent intention not necessary, p. 262. 
future promise does not create an, p. 261. 
in adoption, p. 268. 
kinds of, p. 266. 
by deed. p. 257. 

record, p. 256. 
fn paU, p. 268. 

must be unambiguous, p. 263. 
not affecting mmors, p. 260. 

against statutes, p. 263. 
of acceptor of bill of exchange, s. 117, p. 272. 
bailee, B. 117, p. 272. 
licensee, s. 116, p. 268; s. 117, p. 272. 
mortgagees, p, 266. 

tenants, s. 116, p. 268. 
on a point of law, p. 263. 
true facts known to both parties, p. 262. 

Evidence- 

definition of, 3. 3, p. 7. 

difference between, in civil and cnininal proceedings, p. 10. 
of res jtstce, p. 15, 

Examlnatlon-ln^hlcf— 

leading questions not allowed in, e. 142, p. 310. 

when allowed in, e. 142, p. 310. 
meaning of, s. 137, p. 302. 
must relate to relevant facta, a. 138, p. 303. 
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Exceptions— 

tunica of proving, s. 105, p. 224. 

Excliang^— 

bill of, cstoppol of acceptor of, s. 117, p. 272. 

Exclusion of c%l<]enco~ 

Ag jiirn t applicatioa of document to oxiattng facts, s, 04, p. 215. 
of oral agroement varying toims of a contract, s. 01, p. 187. 
to explain ambiguous dofoctivo document, s. 03, p. 214, 

Exlstcnc^^ 

of fact modo probable to sbo^v rolovancy, s. II, p. 20. 

Expert- 

definition of, 8. 45, p. 132. 
experiments by, a. 51, ill., p. 140. 
facts bearing on opinion of, s. 40, p. 135. 
may give ground of opuuon, >. 51, p. 140. 

refresh memory by lefeccnco to professional treatises, s. 150, p. 333. 
opuiioos of, when rclovoot, s. 45, p. 132. 

oscortoizied &om boohs, s. CO, p. 150. 

Explanatory fact^- 

rolevoncy of, s. 0, p. 24; a. 03, p. 214. 

Fact- 

burden of proof, OB to particular, e. 103, p. 233. 

definition of, s. 3, p. 4. 

disproof of, e. 3, p. 12. 

not proved, s, 3, p. 12, 

proof of, 8. 3, p. 9. 

relevancy of, s. 3, p. 5. 

Facts— 

admitted, need not be proved, s. 58, p. 147. 
bearing on opinion of experts, s, 45, p. 132. 
burden of proof as to, s. 103, p. 323. 
forming part of some transaction, 8. 0, p. 15. 
in issue, definition of, s. 3, p. 6. 

evidence of, s. 5, p, 14. 

judicially noticed, need not bo proved, 8. 66, p. 144. 

necessary to explain or introduce relevant facts, a. 9, p. 24. 

not requii^g proof, pp. 144.148. 

presumption as to existence of, 8.114, p. 240. 

proof of, by oral evidence, s. 59, p. 149. 

relevancy of, s. 3, p. 6. 

'which are occasion, cause or offeot of relevant facts, s. 7, p. IT- 
Family pedigrees 

to show relationship, s. 32(5), pp. 93, 107. 

Family portrait— 

to show relationship, s. 32(7), pp. 93, 109. 
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Fasts— 

judicial aoticQ of, s. 57(9), p. 115. 

Festivals— 

judicial notico of, s. 57(9), p. 145. 

Fiduciary relation- 

burden of proof ^ThoQ partioa stand la, s. Ill, p. 233. 

Finger impressious— 

comparison of, with those odmittod, s. 73, p. 170. 
opinion of experts os to, 45, p. 132. 

First Information report— 
evidentiary value of, p. 330. 

Flag— 

of foreign State, judicial notice af.s. 57(3}, p. 145. 

Foreign conntry— 

public documents of, a. 7S(d}, p. 175. 

Foreign expressions— 

evidence to show meaning'of, s. 08, p. 217. 

judicial records, presumption as to certified copies of, s. 86, p. ISO. 
law, opinion of experts as to, s. 45, p. 132. 
sovereigns and states, judicial notice of, e. 67(3), p- 145. 
Forfettnre— 

answer exposing witness to, s. 132, p. 20. 

Former proceedings— 

evidence given in, when admissible, s. 33, p. 100. 

Fraud— 

in obtammg judgment may I e oroved, s. 44, p. 129. 

secreting original document, h 66(3), p- 1^^* 
invahdating a document, s. 02, proviso (/), PP* 

Gazette- 

presumption as to genumenestt of,8. 81, p. 176. 
statement made in, s. 37, p. 120. 

Genealogical table— 

how far evidence, a. 32(5), pp. 93, 107. 

General custom— 

or right defined, a. 48. Sxpln., p. 137. 

Geographical divisions— 

judicial notice of, s. 57(9), p. 145. 

Good faith- 

burden of proof as to, s. Ill, p. 333 
relevancy of facts showing, s. 14, p. 37. 

Good will— 

facts showmg existence of, a. 14, p. 37. 
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Gorernmcot~ 

Act«« otUcn, DoUtIcatlotu, proof of» a. 7d» p. 174. 

GoTcrnmenC Gazetto— 

prcAumptioa os to gcnuiocnoaa of, a. Si. p. ITS. 

Graau— 

Aad other dupositiotu of property, reduced to form of documcat, a. 01, p. 187. 
var>ing Uio tertzu of, by oral ox-ideoco, a. 92, p. lOS, 

GrouniU of opinion— 

czpcrU may gix'o, t. ol, p. 140. 

GoatilUn— 

lulmUaioita by, p, SO. 
liandirriUns— 

coraioruoa of, s. 73, p. 170. 

modca of proving, opinion of expert aa to mdenhty of, a, 45, p. 132. 
of atU^ting ttitncsnca, a. CO, p. 107. 
proof of, when uece^sary, a. 07, p. 102. 
reletancy of opinion oa to, a. 47, p. 130. 

Ucartaj— 

is no oviclcnco, pp. 93, 151. 
not odmisaible except in certain coaoa, p. 05. 
iUgU Coarh— 

certain questions asked by attorney, etc., without reasonablo grounds may 
bo reported to, s. 150, p. 320. 

Ilollday^— 

judicial notico of, e. 57(9), p. 145. 

Horoscope— 

how Car ovidcnoo, p. lOS. 
llostUo ullnessc^— 

cross^oxomuiation of, a. 154, p. 323. 
lios unties 

between Government of India and oilier State, judicial notice of, a. 57(12), p. 145 
Cosbiind and trlfc^ 

competent witnesses, 8. 120, p. 370. 

may not os witnesses disclose any communications made to each other during 
marriage, s. 122, p. 279. 

Idcnut}'— 

facts establishing, of thing or person, a. 9, p. 24. 
opinion of export on, of hand^wntiog, s. 45, p. 132. 
questions in cross^exaniiaatton to discover, of witness, s. 146(2), p. 316. 
Illegality— 

invalidating a document, s. 92, proviso (2), pp. 190, 204. 

Illegible characters— 

evidence admissible to show meaning of, a. 98, p. 217. 
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facta showing existence of, a. 14, p, 37. 

Impartiality*>- 

affecting credit of %\ntnesses, s. 153, Sxccp. (2J, p. 322, 
Impeaching credit^^ 

of witness, a. 155, p 323. 

Improper admission— 

or rejection of evidence, s. 167, p 343. 

Incapacity— 

to give evidence, s. 118, p. 274. 

Income-tax officers— 

statements of assesseoa before, p. 282. 

Incompetence— 

of Court to deliver judgment may be proved, a. 44, p. 129. 
Incompeten^- 

what witnesses are, s. 11$, p. 274. 

Inconsistency— 

of any fact m issue or relevant fact, s. 12, p. 29. 
Inconsistent statement- 

made by witness, a 135(3), p. 325. 
offered to a witness, e. 155(2), p. 325. 

Incriminating documents— 

witness cannot bo compelled to produce, e. 130, p. 200. 
Incriminating statements— 

witness compelled to moke, s. 132, p. 291. 

Indecent 'questions— 

Court to forbid, a 151, p. 321. 

Indian Consul— 

certified copies by, s. 78, p. 174. 

Indian territories— 

judicially noticed, s 57 (70), p. 145. 
proof of cession of, s. 113, p, 240. 

Inducement— 

confession caused by, s. 24, p. 57. 

Inscription— 

on stone or metal-plato is document, a. 3, ill-, P- 0. 
Insolreocy Jurisdiction— 

relevancy of certain judgments m, a. 41, p. 123. 
Instances— 

proving right or custom, s. 13, p. 32. 

Insulting questions— 

Court to forbid, a. 152, p. 321. 



IXOSX. 


2d 


griasira ofor.r^iaBra c:'. &. 15»pL 1:^ 
£fac=5 b;77 £iz s. 14, p. 5T. 



5. 3. p. 4. 
laterpntez^ 


r y^—TT i -r-wiT^-.-i xadde to, trbea disclasob^g, £. I;f7, p> 

a dor=>2Stt. s. &i. prov. (1), pp. l^ £vH» 

iBioxlcatioa— 

cCKf^itsaoa nsde xa. $. p. 7d>. 

ImlCTant— 

cT^dtsae, Tvjcctioa of. p. 3. 

ZssQg of facfa^ 

&. 3. p. 6. 

Joumal^i ' 

pnKtanptioa as to gtiauiMaas* of. a. $1. p. ITS:. 

mu't d«cido ca £kU Kldt'aoi aa«l duly pn»\vd, & 163. 33^ 

uot coispelUbla to aosvrvr ccrUto qo^stioas. s. 121. p. 2«7. 
to tlecids aa to admissibility of ovidcoco.s. I36. p. SOI. 

rckvaucy of (act, s. 136, p, 301. 
forbid iadeccat question, s. 131. p. 321. 

insulting question, s. 132. p. 321. 

Older production of document, s. 103, p. 336. 
put any question, a. 103, p. 339. 

Jadgmeiit— 

troud or collusion in obtaining or uicouijictoncy of Ckurt to deliver, tuoy bo 
proved, s. 44, p. 129. 
how for oonclusivo proof, s. 41. p. 123. 

Judgments— 

tn ran, s. 41, p. 123. 

must bo based on facU tvloant and duly plow'd, a. 103, p. 339. 

not inter porta, bow far transactions or {vu-ticular inataiuva, }>. 33. 

ti-Iovant, s. 43, p. 127. 

uhen not conclusiro proof,». 42, |>. 120, 

when relevant, s. 40, p. 122. 

' Judicial notice- 

facts of which Courts must take. »a. 30,57, p. 141. 

Judicial proceedings— 

ev idcnco in former, when relevant, preaumplton as to e\ klcnco ui, s. 60, p. ' 
meaning of, p. 3. 
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Jury- 

questions to mtnessos by> s. 166, p. 342. 

Jos tertii— 

may not be pleaded, Trben, p. 269. 

Kaji— 

register of marnagea by a, admissible, p. 101. 

Knowledge- 

burden of proof, s. 106, p. 224. 
facts showmg, how far relevant, s. 14, p. 37. 
that a witness is unworthy of credit, s. 155(1), p. 325. 
liondloni and tenants 

burden of proof as to relationslup of, s. 109, p. 229. 
estoppel of tenant denying title of, s. 116, p. 268. 

Language— 

oral evidence to cuplain dubious, e. 97, p. 317. 

Latent ambiguity- 

evidence admitted to cxptaui, p. 214. 

Law— 

judicial notice of, a, 57(1), p 144 
Law books— 

proeumptions as to, s. 84, p. 180. 
relevancy of statements m, e. 38, p. 120. 

Law, foreign— 

opinion of experts os to, a. 45, p. 132. 

Leading questioa^— 

allowed in cross-examination, s. 143, p. 319. 

Judge mnlyput, b, 165, p. 339. 

limit of mo vith regard to, s. 142, p. 310. 

moaning of, e. 141, p, 310. 

not allowed in oxomination-ui'cliicr, s. 142, p. 310. 

re-examination, s. 142, p. 310. 
when allowed m oxanunatioD-iD.cbier, a. 142, p. 310. 

Lca*o— 

burden of proving disconUnuanco of, a. 109, p. 229. 

Legal adTisen^ 

rule 05 to disclosure of oonOdeotial couuaunication to, s. 1-0, p- 
Legitimacy- 

birth during tnamago concluuvo proof of,». 112, p. 23C. 
IwCttcrfr— 

contract contained in, s. 39, p. 121. 

furming port of a trnxuaction, •. 0, ill. (e), p. 10. 
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Lex tori— 

law of ovidenco ia, p. 3. 

Liccnse&—• 

estoppel of, 8. 110, p. 208; s, 117, p. 212. 

lafe-. 

presumption os to'contiauance of, 8. 107, p- 227. 

Lithograph— 

a document, s. 3, p. 0. 

Lithography- 

document mode by, 8. 02, Eipln. 2, p. 163. 

Local expressions— 

Ovidenco to show moaning of, s. OS, p. 217. 

London Gazette- 

presumption 03 to genuineness of, s. 81, p. 178. 
regulations, etc., contained in, proof of, 8. 76(3), p. 174. 
relevancy of statements in, a. 37, p. 120. 

Lost document- 

proof of contents of, 8. 0C(6), p. 102. 

Lunatic— 

when competent as witness, s. 118, Ezpln., p. 274. 

Slagistrate— 

meaning of the term, e. 26, ExpIn., p. 67. 

not compellable to answer certain questions, a. 121, p. 277. 

disclose source of information as to commission of offence, 
8. 125, p. 284. 

Uapfr— 

are "documents”, s. 3, lU., p. 6. 
presumption as to, s. 83, p. 179; s. 87, p. 181. 
relevancy of statements in, s. 36, p. 110. 

Marriage- 

birth during conclusive proof of legitimacy, s. 112, p. 236. 

husband and wife may not as witnesses disclose any communications mode to 
each other during, s. 122, p. 279, 
statements as to existence of, s. 32 (5), pp. 93, 105. 

Matrimonial Jurisdiction— 

relevancy of certain judgments in, s. 41, p. 123. 

Matters of State— 

document produced by witness referring to, s. 162, p. 336. 

Maxims— 

Regans contrana non est audiendus, p. 264. 
ei incumbit probatio, qui dicit, tion qui negat, 222. 
falsa demonstratio nonnocet, pp. 216, 217. 
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Blaxims—('coiUd.) 

in teso in testos, et in hos, sed non datur ultra, p. 327. 
interest rei publicoa ut sit fin in litium, p. 56, 
omma preesumuntur rito esse acta, pp. 46,177, 189, 
presumptio juris ot da jure, p. 254. 
qm taoet consentiro videture, p. 23. 
res inter aboa acta, p. 135. 

“May presume”— 

defimtion of, s. 4, p. 12. 

Mechanical process— 

copies mode by, secondary evidence, a. 63, p, 154. 

Memorandum o£ evidence- 

presumption as to, 8. 80, p. 176. 

Memory- 

right of adverse party to see wriling used for refreshing, s. 161, p. 335. 
rules as to witness refreshing, s. 159, p. 333. 

Minors— 

whether bound by estoppel, p. 260. 

Mob— 

ones of. admissible in case of not, s. 9, ill. {/}, p> 25. 

Motive- 

facts ehowing, s. 8, pp< 18, 20. 

Mortgagee- 

estoppel of, pp 266, 271. 

Muhammadan— 

rules of evulence, repeal of, p. 239. 

Mukhtears— 

professional coinmimications to, p. 283. 

Municipal body- 

proceedings of, 8. 78 (5), p. 175. 

National flag— 

ot foreign State, judicial notice of, s. 57(8), p. 145. 

Native Prince— 

cession of territory to, s, 113, p. 240. 

Negligenciv— 

facts shoM tng existence of, s, 14, p. 37. 

Now matters— 

introduced ui re-examination, s. 138, p. 303. 

Newspaper— 

piesumptioB as to gemuineneBS of, s. 81, p. 178. 
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Ifew trial- 

improper reception or rejection of evidence, when no ground for, b. 167, p. 308. 
liotary public- 

seal of, judicially noticed, s. 78(5), p. 175. 

Notice— 

to produce documente, rules aa to, s. 66, p. 161, 

Notifications in Official Gazett^- 
judicml notice of, s. 57(7), p. 145. 
of cession of territory, s, 113, p. 240. 

Government, how proved, s. 78(i), p. 174. 
statement offset m Government, e. 37, p. 120. 

*‘Not proved*’— 

'when a fact is said to he, s. 3, p. 12. 

Number of witnesses— 

no particular, nece/!.«ary, a. 134, p. 200. 

Obsoleto expressions— 

evidence to show meaning of, a. 08, p. 217. 

Offence— 

conspiracy to commit, s. 10, p. 26. 
definition of, s. .30, Explo., p. 81. 

Magistrate not compcUablo to disclose aourceof informationaa to cosunissionof, 
8. 125, p. 284. 

Offensive questions— 

Court to forbid needlessly, s. 152, p. 321. 

OOiccra of Court- 

name of, judicial nolico of, 8.'57{/2). p. 145. 

Official bodies— 

acts of, am public documenta. a. 74(u), p. 171. 

Official books— 

entries In, a. 33, p. 117. 

Official communications— 

public officer not compellable to disclose, b. 134, p, 282. 

Official Gazette— 

Notification m, s. 37, p. 109, B. 57(7), p. I4S. 
presumption ns to, a, 81, p. 178. 

Old ago— 

incorapoteney ns a witness of a person of extreme, 8.118, p. 274. 

Onus— 

Sm BtniDE.v or Pnoor. 

Opinion- 

expert may gi\o grounds of,*. 51,p. 140, 
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Opinions— 

as to comparison of kandwntii^, a. 73, p. 170. 

constitution of rebgious foundation, s. 40, p. 133. 
existence of generid custom or rlglit, s. 48, p. 137. 
handwriting, s. 47, p. 136. 
meaning of particular worda, s. 49, p. 138. 
usages, tenets, moaning of temu, etc., s. 49, p. 138, 
groimda of, are relevant, a. 51, p. 140, 
of experts, facts bearmg on, s. 46, p. 135. 

on points of science or art, s. 45, p. 132. 
third person, when relevant, p. 132. 

Oral admission— 

as to contents of documents, s. 22, p. S6. 

Oral agreement- 

evidence of, not admissible to vary terma of a written contract, s. 92, p. 19£^ 
Oral evldenco— 

defmition of, s. 3(1], p. 7. 

exclusion of, by documentary evidence, s. 92, p. 195. 
must be direct, s 60, p. 149. 

of contents of documents, s. 22, p. 66; a 60, p. 139; s. 144,^p. 311. 
documents unmeaning m tenos, s. 05, p. 215. 
exports when dispensed with, s. 60, p. 139. 
language used in documents, s. 96, p. 216. 
to oxplaui ambiguous documeuts, s. 93, p< 314. 

Ordetw 

of exammatiOD of witnesses, s. 138, p. 303. 
production of witnesses, a. 135, p. 300. 
lelcvancy of, s. 40, p. 122. 

Orders of Government, etc.— 
bow proved, 8. 78(1), p. 174, 

Originals— 

more than one proof of, s. 91, ExpIn., 2, pp. 187, 190. 

OtmersblfH— 

burden of proof as to, s. 110, p. 229. 

Panchannma— 
proof of, p. 9. 

Pordonasliln ladles— 

bunlcn of proof of documents of, p. 234* 

Parliament— 

Acts passed by, Judicial notice of, a. S7(2), p. 144. 
pourso of proceeding of, judicial notice of, s. 57(4), p. 145. 
meaning of, a. 57(4). p.,145. 

Parol evidence— 

S*» Obai. Evmmfcn. 
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Partners— 

admissions by, p. 49. 

burden of proof as to relationship m case of, s. 109, p. 220, 

Party to a salt— 

admission by a, s. 18, p. 49. 

notice to, to produce documents, s. Cd, p. 161. 

Pedlgrefr— 

how far evidence, p. 108. 

statement in family, a. 32(6), pp. 93,107. 

Person In anthorlty— 

confession made to a, s. 24, p. 57. 

Photograph— 

a document, e. 3, lU; p. 6. 

Photography- 

document made by, s. €2, Expln. 3, p. 153. 

Plan^ 

are ‘documents', s. 3, ill., p. 6. 
presumption os to, s. 83, p. 179. 
relevancy of statements in, s. 36, p. 119. 

Pleaders— 

admissions of fact by, p. 49. 
conEdential commumcations to, s. 126, p. 28o. 
insulting questions put by, s. 150, p. 320. 
names of, judicial notice of, s. 57 (12), p. 145. 
notice to, to produce documenla, a. 66, p. 161. 

PoliccmlDcers— 

confession by accused whilo m custody of, a. 26, p. 67. 
to, 6. 25, p. 65. 

diary of, for icfceslimg memory, p. 335. 

not compellablo to disclose sourro of infoniiation ns to commission of oflcnco, 
s. 123, p. 2S4. 

Political Agents— 

certiilcate of, presumption as to, a. 86, p. ISO. 

Portrait- 

statement made on family, s. 32(6), pp. 93, 107. 

Position In life— 

cross-osomination os to, s. 147, p. 318. 

Possession- 

denoting oivncrship, s. 110, p. 229. 

Post-mortem examination- 

reports, for refreshing memory, p. 335. 



404 


THE LAW OF EVIDIISCL'. 


Ton crs^t'Attoruc)'— 

presumption as to, s, 85, p. ISO. 

Prejudice- 

communications, ^rithout, B. 23, p. £0. 

Preparation- 

facts bhowmg, 8. 8, p, 18. 

Presumption— 

as to accompUco ondcnco. a. 114, ill. (6), pp. 240, 247. 
bills of exchiuigo, s. tl4, ill. (c), pp. 240, 240. 
books of latv and roporU, s. 84, p. 160. 
ccrtiOod copies, a. 70, p. 17S. 

of foreign judicial rocortls, s, SO, p. ISO. 
documents, s. 70, p. 175. 

admissible in England, s. 82, p. 170. 
duo oxocution of, s. 80, p. 182. 
produced as record of ovidcDcK>, 8. 60, p, 170. 
thirty ycara* old, •. 00, p. 162. 
existence of certain facte, e. 114, p. 210. 
gatettes, etc., s. 81, p. 178. 

03 to maps and charts, e. 87, p. 181. 
or plons, s. 83, p. 170. 
powc]:«.of.attomey, e. 85, p. 180. 

recent possession of stolen property, s. 114, ill. (o), pp. 240, 244.. 
telegraphio message, s. 83. p. 181. 
conclusive, pp. 12, 13. 
deiimtioa of^, p. 12. 
of foci, p. 13. 
law, p. 13. 

Previous conviction- 

bow far a relevant fact, a. 14, Exptn., pp. 37, 41. 
evidence of bad character, s. 54, p. 141. 

when given, s. 153, exception 1, p. 322. 

Primary evidence— 

meanmg of, s. 02, p. 153. 

proof of document by, s. 61, p. 163; a. 64, p. 167. 

Principal and agent- 

burden of proof as to relationship in case of, s. 109, p. 229.. 

Principal and surety— 
admission by, p. 60. 

Privilege— 

communications durmg marriage, 8.122, p. 279. 
information as to commission of offences, s. 126, p. 282.. 
judges and magistrates, s. 121, p. 277. 
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PriTilego— Ctmtd. 

not waived by \oluntcermg CMtleuce, s. 128, p. 289. 
of affairs of State, s. 123, p. 280 
clients, s. 129, p. 289. 
official communications, s. 124, p. 282. 
professional communications, s. 126, p. 289. 

Privileged coDimunic.'itloii&— 
rules 03 to, s. 120, p. 28.> 

Private documents— 

public records of, are public documents, s. 74(2), p. 172. 
what are, s. 73, p. 179. 

Privy Council- 

orders, etc., issued by, proof of, s. 78(3), p. 174. 

Probability- 

facts ahowmg, of fact in issue, s. 11(2), p. 29 
Probate— 

ui proof of will, 8. 91, exception 2, pp 187,190. 

Probate iurisdicUon— 

relevancy of certain judgments in, s. 41, p. 123 
Proceedings— 

evidence given in former, when relevant, s. 33, p. 109. 

Proclamations— 

bow proved, s, 78 (3), p. 174. 

Proctors— 

^ names of, judicial notice of, s. 37(22), p. 145. 

Production— 

of documents, by agent, s. 131. p. 290. 

called for and examined, s. 163, p. 338. 
once refused, a. 164, p. 338. 
under protest, s. 162, p. 336. 
title deeds, by witness, s. 130, p. 290. 

"itncssoa, s. 135, p. 300. 

writmg used by witness to refresit memory, H 161, p 33t. 

Professional communications— 
rules as to, s. 120, p. 285. 

Professional treatise- 

carport may refresh memory by refonnee to, a, 159, p. 333. 

Promise- 

confession caused by, s. 24, p. 67. 

of secrecy, does not vitiate confesaons, s. 29, p. 79. 
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Proof- 

admission not conclusive, s. 31, p. 91. 

birth during marriage conclusive, of legitimacy, s. 112, p. 23C. 
burden of. See Busdew or Proof. 
conclusive, meaning of, s. 4, p. 12. 
facts not requiring, chap. Ill, p. 144. 

of acts, orders, notifications of Government, s. 78(1), p. 174. 

of the Executive, s. 78(4), p. 174. 
admission against person m^nng it, s. 21, p. 53. 

by or on behalf of person making it, s. 21, p. 53. 
admitted fact not necessary, s. 58, p. 147. 

attested documents not required by law to be attested, s. 72, p. 169. 
certain public and official documenta, s. 74, p. 171, 
contents of documents, s. 61, p. 139, s. 64, p. 157. 

execution of document required by law to be attested, s. 68, p. 163, s. 70, 
p 168. 

when attesting witness cannot be found, s, 69, p. 167. 

denies execution, s. 71, p, 169. 

facts by oral evidence, s. 59, p. 149. 

handwritmg and signature when necessary, s. 67, p. 163. 

proceedings of Legislatures, s. 78(2), p. 174. 

municipal body, s. 78(5), p. 175. 
proclamation, etc , of Government, 8 78(5), p 174. 
public document by production of certified copy, s. 77, p. 174. 

of foreign country, s. 78(6), p. 175. 
statement, how much necessary, s. 39, p. 121. 
will by probate, s, 91, exception 2, p. 187. 

Proper custody— 

what is, s. 90, Explanation, p. I82. 

Prosecutrix- 

proof of unmoral character of, s. 155(4), p. 326- 
Proved— 

when a fact is said to be, s. 3, p. 9. 
l*roTincIal expressloti»— 

evidence to show meanuig of, s. 98, p. 217. 

Public book— 

mtorost, statemonts os to matters of, 8. 32{4}, pp. 93, 104. 
register, or record, entry m, s. 35, p. 117. 
right, statements as to, a, 32(4), pp. 93, 104. 

Public document- 

certified copies, 8. 70, p. 173. 
enumeration of, s. 74, p. 171. 
l^ablic festivals— 

judicial notice of, 8. 57(9), p. 145. 
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Fabllc nature— 

judgments referring to, relevant, s. 42, p. 126. 

Fnbllc office- 

accession, etc., to, judicial notice of, s. 57(7), p. 145. 

Public officers— 

acta or records of facts of, are public documents, s. 74, p. 17X. 
Public proceedings— 

of Legislatures, proof of, s 78(2), p. 174. 

Public proclamations— 

of Government, proof of, a. 78(2), p. 174. 

public records— 

entries in, s. 35, p. 117. 
of private documents, s. 74, p. 171. 

Public servant- 

entries made bp, s. 35, p. 117. 

Questions— 

asked without reasonable grounds, s. 160, p. 320. 
os to credit, s. 155, p. 326. 
bp portp to Us own witness, a. 154, p. 323. 
mdeccnt or scandalous, s. 151, p. 321. 
intended to insult or annoy, e. 152, p. 321. 
judge map ask any, s. 165, p 339. 
jury or assessors may ask, s. 166, p. 342. 
lawful in cross-esamination, 8.143, p. 310. 
leading, b. 141, p. 310. 

witness must answer, though criminatuig, s. 132, p. 291. 

Rape— 

impeaching credit of prosecutrix for, s. 155(4), p. 326. 

Basbn^^— 

facts sbowmg existence of, s. 14, p. 37. 

Recitals— 

in Acts or notifications, s. 57(6), p. 145. 
instruments, s. 32(7), pp. 93,109, 

Record of ovidenccH^ 

foreign judicial, presumption as to, s. 86, p. 180. 
presumption os to documents purporting to be, s. 80, p. 170. 
relevancy of entry in a, made in perfonnanco of duty, a. 35, p. 117. 
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Be-examtnatlon— 

as to character, s, 140, p. 309. 

leading questions not allowed m, b. 142, p. 310, 

meaning of, s. 137, p. 303. 

on new matter mtroduced by permission of Court, s. 138, p. 303. 
to what directed, s. 138, p. 303. 

Reference— 

to books by experts, s. 159, p. 333. 

Refreshing memory- 

right of adverse party to see writing used for, s. 161, p. 335. 
rules as to, s. 159, p. 333. 

special diary for, e. 159, p. 334. * 

want of stamp, s. 159, p. 334. 

Refusal— 

seoondaiy evidence on, s. 65, p. 157. 

to produce document, presumption on, s. 89, p. 183. 

Register- 

entry m a, s. 35, p. 117. 

Regulations of Government- 
proof of, s. 78(3), p. 174 

Rejection- 

improper, of evidence no ground for new trial, s. 167, p. 343. 
of evidence as irrelevant, p. 5. 

Relationship— 

burden of proof as to, s. 111, p. 233 
mode in wills, s. 32(4), pp. 93, 104. 
relevancy of opinion as to, s. 50, p. 139. 
statement os to existence of, s. 33(5), pp. 93, 105. 

Relevancy- 

of admission in civil coses, s. 17, p. 46. 

bad character m crimmal proceedings, s. 54, p. 141. 
character as affecting damages, s. 55, p. 143. 
conduct.in civil cases, s. 52, p. 140. 

criminal cases, s. S3, p. 141. 

confession made after removal of impression caused by inducement, 
threat, or promise, s. 28, p. 79. 
corroboration of facts, s. 156, p. 328. 

entry in public record, etc., made in peifonnance of duty, s. 35, p. 117. 
of facts— 

bearing on opinions of experts, s. 46, p. 235. 

questions whether act was accidental or mtcntional, s. 15, p. 42. 
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ilerancy—Conld. 
of facta— 

fornxiog part of tho same transaction, «. 0, p. 15. 
in suits for damages, s. 12, p. 32. 

inconsistent \rith fact in issue or lolovant fact, s. 11. p. 29, 
necessary to explain or introduce n fact in issue or relevant fact, s.0, 
p. 24. 

of good character in criminal proceeding, 8. 54, p. 141. 
showing existence of courso of business, s. 10, p> 45. 

state of mind, body, or bodily feolmg, s. 14, p. 37. 
where right or custom in question, s. 13, p. 32. 

which are tho occasion, cto.,ofrolevantfact9orfaet8inissuo,s. 7, p. 17. 
which show a motive or preparation for any fact in issue or relevant fact, 
8. 8. p. 18. 

grounds of opinion, s< 51, p. 140. 

judgments,etc., to bar second suitor trlal,in probate, ote„ jurisdiction, 
a. 41, p. 123. 

in other than probate, etc., jurisdiction, s. 42, p. 126. 
judgments, in probate, etc., conclusive proof, a. 41, p. 123. 
judgments, etc., oUier than above, s. 43, p. 127. 
opinions os to existence of general custom or right, a. 46, p. 137. 
handwriting, e. 47, p. 136. 
relationship, a. 50, p. 130. 
usages, tenets, etc., a. 49, p. 138. 

oral admission os to contents of documents, s, 60, p. 149; b. 144, p. 311, 
previous conviction in criminal proceedings, s. 14, £xpln., p. 37. 
reports, s. 38, p. 120. 

statements as to fact of pubho nature contained in certam Acts or noti¬ 
fications, B. 37, p. 120. 
in maps, charts, and plans, s. 30, p. 119. 
of act of conspirator, s. 10, p. 20. 

law of country contained in law-books, s. 38, p. 120. 

Relevant- 

definition of, s. 3, p. 0. 

Repeal-. 

of enactments, p. 4. 

Reports— 

of decisions, presumption as to genuineness of, b. 84, p. 180. 
relevancy of, s, 38, p. 120. 

Reputation- 

evidence of general, s. 56, Explanation, p, 143, 
gestae— 

evidence of, p. 16. 
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Bes jadicata— 
s. 40, p. 122. 

Retracted confession— 
s. 30, p. 87. 

Bevenae officer— 

meanuxg of, e. 125, Bxplanotion, p. 2S4. 
not compelled to give source of information, s. 125, p. 281, 
Bight— 

opinion aa to existence of general, e. 48, p. 137. 
relevancy of facta as to existence of, a. 13, p. 32. 
term imports corporeal and incorporeal right, p, 33. 

Boad— 

rule of the, judicially noticed, s. 57(J3), pp. 143, 146. 

Bult— 

as to notice to produce documents, s. 66, p. 161, 
of the road Or sea, judicially noticed, s. 57(13), pp. 145, 146. 
Samadaskat book— 

ontriea of payment in, p. 102. 

Scandalous questions— 

trhen Court to forbid, s. 161, p. 321. 

Science- 

opinions of experts on points of, s. 46, p. 132. 

Sea— 

judicial notice of the rule of the road, or, s. 57(1 J), pp. 145, 146. 
Seal- 

comparison of, with admitted or proved, s. 73, p. 170. 
presumption as to genuineness of. s. 82, p. 179. 

Seals— 

list of, judicially noticed, s. 57(5), p. 145. 

Secondary eTidenco— 

after notice to produce, s. 66, p. 161. 
certified copies, s. 70, p. 173. 
meaning of, s. 63, p. 154. 
of ancient documents, p. 185. 

existence, conditioa, or contents of documents, s. 65, p. 157. 
Secrecy- 

confession under promise of, s. 29, p. <9. 

Series— 

of occurrences, relevancy of, s. 16, p. 42. 
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Seven years*— 

absence, presumption of deatli from. s. 108, p. 227. 

Shall presnme— 
defined, s. 4, p. 12. 

Sign Manual— 

of Sovereign, judicial notice of, a. 57(5), p. 145. 

Signature— 

comparison of, witli admitted or proved, a. 73, p. 170. 
presumption as to genuineness, of, s. 79, p. 176. 
proof of, when necessary, s. 67, p. 162. 

not necessary, s. 82, p. 179. 

Sovereign- 

accession of, judicial notice of, s. 57(5), p. 145. 
acta or records of acts of, s. 74, p. 171. 

Special diary— 

of poIicQ.officere, s. 145, p. 312? 8. 159, p. 333. 

Stamp— 

of a document, presumption as to, s. 89, p. 182. 

■want of, refreshmg memory, 8. 159, p. 333. 

Static 

affairs of, admissibility of evidence os to, s. 123, p. 280 
State of body— 

admusions as to, a. 21(2), p. 53. 
facts showing existence of, s. 14, p. 37. 

State of mind- 

admissions as to, a. Si, p. 63, 

SlaJmmST"® ““I"™" »f. H. P- 

against interest of maker, a. 21, p. 53; s. 32 (3), pp. 93, 102. 
party to proceeding or ogent, s. 18, p. 48. 

interested in the subject-matter of suit, s. 18(2), p. 48. 
persons who cannot be called os witnesses, s. 32, p. 92; s. 33, p. 109. 
now much of, should bo proved, s. 39, p. 121, 

“ada in course of business, s. 32 (2), pp. 93,100. 
presumption as to evidence, s. 80, p. 176. 

conduct, s. 8, Expln., 2, pp. 19, 23. 
wlatmg to cause of death, s. 21 (1), p. 53; s. 32(f), pp. 92, 90. 

^ ovancy of, as to facts of public nature, a. 32(4), pp. 93, 104. 
m maps, charts, etc., b. 36, p. 119. 

Stains oI wilnnss— 

^^ssoxamination as to, a. 146, p. 316. 
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Strangers— 

admissions by, when relevant, s, 19, p- 51; s. 20, p. 52. 

Suitor— 

admission by. s 18, p. 48. 

Surety— 

admissions by, p. 50. 

Technical expression- 

evidence to show meaning of, s. 98, p. 217. 

Telegraph messages— 

presumption as to s. 88, p. 131. 

Tenant- 

burden of proof as to rolationship of, 8 109, p. 229. 
estoppel of, denying title of landlord, e. 116. p. 268. 

Tender years— 

mcompetonoy ns witness of person of, s 118, p> 274 
Tenets— 

of body of men or family, relevancy of opinion os to, s. 49, p. 138. 
Terms— 

relevancy of opinion ss to meaning of, s. 49, p. 139. 

Territories— 

Indian, judicial notice of, s. 57(/d), p NS. 

Territory- 

cession of, conclusive proof of, n II3, p. 240. 

Testify— 

who are competent to, s 118, p. 274. 

Thirty years- 

old documents, s. 90, p. 182. 
presumption as to death, s. 107, p. 227. 

Threat- 

confession caused by, s. 24, p. 57. 
removal of the effect of, s. 28, p. 79. 

Tinii^^ 

judicial notice of, s. 57(9), p. 145. 

Title deeds— 

of a witness not n party, production of, a. 130, p. 290. 
Tombstonfr^ 

statement as to relationship mads on, a. 32(5), PP- 93» 1®^’ 
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'Transaction^ 

facts fomuDg part of tho same, s. 0. p. 16. 
proving right or custom, s. 13, p. 32. 
tho import of, p. 31. 

'Translation— 

of documents produced by a witness, s. 102, p. 336. 

Unintelligible tcrm^~ 

evidence to explain meaning of, a. 08, p. 217. 

Usag&— 

proof of, as varymg written contract, s. 02, proviso (6), pp. 196, 212. 

Usages— 

of body of men, of family, relevancy of opinion aa to, s. 49, p. 138. 
Valdl— 

conununicotion to, privilege of, s. 126, p. 285. 

name of, judicial notice of, e. 67(72), p. 145. 

questions asked by, without reasonable grounds, p. 160, p. 320 

Varying ©1 docament— 

by contemporaneous agreement, s. 00, p. 182. 

Oral evidence, s. 92, p. 195. 

Veracity of witness- 

questions to test, 8. 146, p. 31G. 

Volunteering evidence- 
effect of, e. 128, p. 289. 

■\Vap— 

orticlea of, judicial notice of, fi. 57(3), p. 144. 

^Tarning— • 

confession not invalidated by absence of, e. 29, p. 79. 

Wife-. 

See Hosbaitd and Witb. 

■Wills-- 

construction of, not affected, s. 100, p. 219. 

proof of, by probate, s. 91, exception 2, pp. 187, 190. 

statement as to custom made m, s. 32 (7), pp. 93, 109. 

relationship made in, s. 32(6), pp. 93, 107. 

■WlUioat prejadlc,— 

statements made, s. 23, p. 56. 
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Witness- 

accomplice competent, against acc\ised person, s, 114, ill, (6), p. 240; s. 132,. 
p. 292. 

attesting, proof when he cannot be found, s, 09, p. 167, 

attorney as, s. 126, p. 285. 

attorney’s clerk or servant os, a. 127, p. 288. 

barrister os, s. 126, p. 285. 

barrister’s clerk or servant as, s. 127, p. 288. 

dient as, s. 129, p. 289. 

compelled to produce title*dee<ls, b. 130. p, 290, 

incriminating documents, s. 130, p. 290. 
docuzaenta of olhere, a. 191, p. 290. 
make criminating statements, s. 132, p. 291. 
competency of, a. 118, p. 274. 
contradiction of, s. 163, p. 322. 
credit of, confirmation of, a. 1Q8, p. 332. 

how impeached, s. 155, p. 325. 
impeachment of, e. 163, p. 322. 
questions in cross-examination affecting, s. 146, p. 316. 
cross-examination. Se« Cnoss-EZAUiNaTiOK. 
dumb, mode of giving evidence by, s. 119, p. 276. 

evidence of, when relevant for pro^•ing in subsequent proceeding truth of facta 
stated, s. 33. p. 109. 

examination of, as to witness, document or contents, s. 22, p> 66, 
examination-in-chief of. See EXAHiNATioK-m-CiUXT. 

husband or wife of accused competent as, in criminal proceedings, a. 120, p. 277. 

interpreter as, a. 127, p. 288. 

judge or magistrate as, e 121, p. 277. 

may be cross-examined upon it, 6. 16), p. 335 

not a party, rules as to production of title-deeds of, s. 130, p. 290. ^ 

excused from anaweimg on ground that aus^r would cruainate, s. 132, p. - 1. 
of document executed in the "Dmled Kmgdom, a. 69, p. 167. 
oral evidence of, as to statements, by other pereons of contents of documents 
when admissible, s. 60, p. 149. 
order of examination of, s. 135. p, 300 

party to civil suit, and husband or wife competent, a. 120, p. 277. 

pleader as, s. 120, p. 285. 

pleader's ciertt or aervant as,». 127, p. 288. 

power of Judge to examine, s. 165, p. 339, 

production of document by, s. 130, p. 290; s 139, p. 309. 

proof of former statement of, to corroborate testimony, a. 157, p. 329. 

public officer as, s. 123, p. 280. 

questions to, by jury or assessors, a. 166, p. 342. 

re-examination of. See Bs-Exaupiatiok. 

refreshing memory by reference to writing, a. 159, p. 333. 

statements by persons who cannot be called as. a, 32, p. 92. 

to character, cross-examination and ro-exatoination of, s. 140, p. 309. 

translation of document produced by, s. 162, p. 336. 
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\ritnes»—Contd. 

vakil 03,8. 120, p. 2S5. 

valal'a clerk or bcr\ant oa, s. 127, p. 238. 

Mhea compollabla to answer question in ci038.oxanunatioQ testing \cracity 
etc., 8. 147, p. 318. 

in what coso Court to decide, e. 1-18, p. 318. 
may testify to facts mcaliooed in document, f>. Ill, p. 240. 
execution of document must bo proved by, s. OS, p. 103. 
wifo of accu^d, competent, in criminal proceedings, s. 120. p. 277. 
■Witnesses— 

dumb persons os, s. 110, p. 276. 
examination of, s. 133. p. 300. 

no particular number of, necessary to prove fact, s. 134, p. 200. 
order of production and oxominatioa of. a. 13d, p. 300, a. 138, p, 303. 
what persons competent, s. 118, p. 274. 

Wrltlss— 

comparison of, with admitted or proved writing, s. 73, p. 170. 
dumb vritness may give ovidcnco by. e. 110. p. 270. 
is a “documcat”, s. 3, ill., p. 0. 

to refresh witness's memory, adverse party enlUled to production of, and may 
cros9.exanuno upon, s. 161, p. 335. 
when witness may refresh memory by reference to, s. 150, p. 333. 

Words— 

meaning of particular, s. 49, p. 138. 

printed, etc., ore documents, s. 3, ill., p. 6. 

used in a peculiar sense, evidence as to, 8. 98, p. 217. 





